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THE N.EMD; OR THE REMNANT OF THE JURY IN 
SWEDEN. 


It is a remarkable fact that, during several centuries, trial by 
jury has been in Scandinavia the regular method of ascertaining 
the truth in civil actions. It is probable that the English jury 
was derived from this source. At this day, in the most import- 
ant of the Swedish law courts, the Heradsretterna, twelve men 
of the common people, always sit at the side of the judge. At 
the same time itis probable that there is no country in Christian 
Europe in which less remains of the spirit of the system of trial 
by jury than in Sweden. 

In old times, the trial by jury was used with us in both civil 
and criminal actions, although only in the most important cases 
of either sort. The regular number of jurors was twelve, and 
they were appointed by the judge, although the parties had a 
certain power of approving or rejecting them, analogous to the 
right of challenge under the Anglo-American systems. The or- 
dinary province of the jury was to ascertain the facts or truth of 
the controversy, although there is every reason to believe that 
the distinction between fact and law was not very,clearly defined. 
It was the province of the judge to apply the law to the facts as 
they were thus found by the jury. After the jury had given their 
verdict it could not be altered, except that it might be overridden 
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by the prerogative of the king, which extended to the finding out 
of the real truth of every case.! 

At a later period, the twelve men began to take upon them- 
selves the office of deciding the law; and inthe meantime the 
system had so far changed that, instead of the use of the jury be- 
ing confined to certain cases, jurors sat by the side of the judge 
in all eases which came before him when he held the assizes in 
his circuit. 

Since that time, the system has gone through many changes,. 
too numerous to speak of here. It may be enough to say that 
when its power was at this height, and during a very considerable 
period of its existence, it constituted a jury system, so to speak, 
in as full a sense as the English jury system ever did, save only 
in name: the twelve men, although they were sworn, were never 
in Sweden called jurors and were never said to forma jury. 
They were called ** nemdemen,”’ and all together they constituted 
a body called a ‘*nemd,’’ —a designation which refers to the 
fact of their being named or selected as fiduciaries or representa- 
tives of the freemen of the district. 

From the middle of the fifteenth century, the degeneration of 
the nemd as a jury went on rapidly. One of the most efficient 
means of this deterioration was the extension, as above stated, of 
their functions beyond their proper boundaries, that is, to the 
decision of matters which they could not in any way understand, 
namely, questions of law. 

At the present time the position of the nemd is substantially 
this. A nemd exists only in the country districts; all the cities 
and smaller towns have courts of their own, composed of three 
or more judges. But in each of the country districts or hun- 
dreds, three or four — sometimes more and sometimes less — of 
which form a circuit, there always exists a nemd of twelve good 
and lawful men, all, or at least seven of whom regularly sit with 
the judge whenever he performs any of his judicial functions ; 
so that he is not able to make a formal decision or to perform 
any formal act as a judge unless these twelve men, or at least. 
seven of them, are sitting at his side. 
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These nemdemen are selected by the inhabitants of the dis- 
tricts in the ordinary way in which municipal officers are 
selected; they are elected for six years, and have no salaries. 
Before entering upon the duties of their office, they are obliged to 
take an oath of the same character as the oath which is adminis- 
tered to the judge, they being in theory judges. But there is this 
remarkable distinction between his functions and theirs: he can- 
not act without having at his side at least seven of them, but he 
decides every question if only one of them join with him. They, 
on the other hand, can overrule the judge only by a unanimous 
vote. What is here said applies to questions of law as well as to 
questions of fact, and indeed to all formalities of procedure — 
to every point on which a decision has to be given by the court. 

An important consequence of this system is that, when a cause 
is called for trial, —that is, one which would regularly be tried 
by the jury in America, — there is never any trouble beforehand 
in selecting a jury, because the official jury are already in court; 
and it is considered as in good order for them to take their places 
in the hall before the judge enters upon his daily session. 

The parties have indeed a right of challenge analogous to that 
which exists under the Anglo-American system, but only for 
such causes as would disqualify the judge. If such a challenge 
is interposed, as is sometimes done, it is decided by the judge, 
and not by the other nemdemen. 

With a jury thus constituted, it is not to be denied that some 
of the evils of the American jury system are avoided, and that 
as a general rule our nemd is composed of a very good class of 
men. In view of this fact and in view of the extended jurisdic- 
tion of this body, a stranger would naturally conclude that the 
Swedish jury system must be the true keystone of a democratic 
constitution. Iam sorry to say that it is nothing of the sort — 
that it is at best a very loose ornament of a system of a decid- 
edly adverse tendency. 

In order to make it possible to understand what the jury 
system in Sweden is, it is necessary at first to point out some 
prominent features of our legal procedure. In Sweden it is 
not considered obligatory upon one who prosecutes or defends 
in a judicial court, to speak the truth. If he is a defendant in 
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a civil action, he is at full liberty to deny all that the plaintiff 
alleges against him, and the plaintiff has no right to demand that 
his words shall be taken astrue. To this should be added the 
statement that no one in Sweden, as in England and America, 
is either allowed or required to testify as a witness in a case to 
which he isa party. The rule is that nothing which is affirmed 
in a judicial tribunal is to be considered as true unless it is con- 
firmed by the testimony of two men, who, according to the old 
rules of evidence, are competent as witnesses; and not only the 
parties themselves, but their kinsmen as far as cousins, their serv- 
ants, and all who have an interest in the controversy are in- 
competent as witnesses. The consequence of this is that in 
Sweden it is considered almost immoral to demand that the 
opposite party should discover anything which would be unfay- 
orable to him in the suit. There exists no right to interrogatories, 
no right to a discovery, no obligation upon a party to answer 
upen “oath any preliminary questions whatever. Under such 
circumstances pleadings and other preparatory steps, which per- 
form so important a work in the English system, whether con- 
ducted between the solicitors of the parties, or before a judge in 
chambers or on the trial in open court, have no function to 
perform, and are unknown in Sweden. Causes are in no sense 
prepared for trial before being brought before the court for that 
purpose. The procedure more nearly resembles the ancient 
— lawsuit, where a party literally brought his suit, that 

, his followers, and where the pleadings were conducted ore 
vase in the presence of the court. In the presence of the court 
itself each party accordingly unfolds or expands his side of the 
controversy, and obtains from his adversary the disclosure of 
such facts and documents as the latter finds it to his interest to 
disclose. 

A consequence of this is that, as a general rule, it is impossi- 
ble for the parties to bring the trial to an end at one session. 
Until a party obtains a disclosure of his opponent’s case, it is 
impossible for him to know what documents or witnesses he will 
be obliged to introduce. Moreover, there exists in Sweden no 
compulsory process against witnesses, obliging their immediate 
attendance, such as exists under the English procedure. It has 
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therefore grown to be the regular practice in the Swedish courts 
to adjourn causes from one sitting to another, three, four, five 
times, and even more. It often happens that nothing more 
takes place at one of these sittings than that one of the parties 
delivers to the court a writing which may contain matter similar 
to a pleading in England, — for instance, a mere denial of all 
that has been said by his opponent; and then the cause must be 
adjourned, for the mere purpose of allowing the opponent to 
have an opportunity to answer the allegations of the paper thus 
submitted, or to prove what he has stated. It is optional witha 
party to deliver his pleading viva voce, or, as your law books say, 
ore tenus; in which case it becomes the duty of the judge to 
enter it upon the record. The opposite party is at liberty to an- 
swer it in the same way, and the judge must make a similar 
record of the answer. At the time when a party delivers such a 
pleading, whether it be in the nature of an affirmative averment 
or of a denial, he is at liberty to have witnesses heard in support 
of it. He is neither obliged to wait until some definite step in 
the proceeding before introducing his witnesses, nor to introduce 
them all at the same sitting; but he is entitled to call some of 
them when he delivers his pleading, and others when his oppo- 
nent hasdelivered his answer. There is no such thing as joining 
issue; pleading and trial are mixed all together, and the proced- 
ure is as void of all regularity as possible. 

As the judge is unable to keep the whole of this jumbled pro- 
ceeding in his mind, it is necessary for him to take very full 
notes of what has been said and done, and consequently the 
drawing up of the record, or protocoll, as it is called, becomes a 
matter of the highest importance in Swedish procedure. The 
principal work of the judge, when sitting in open court, is to 
enter upon the record the pleadings, which, if written before- 
hand by the parties, are copied into the profocoll; into which are 
also copied extracts from documents offered in evidence, the 
arguments of the parties or their counsel, if such arguments are 
not contained in the pleadings, and all other matters which may 
be relevant to the inquiry. A point of special importance here 
is that, in the progress of time, it has become the practice that 
when the court comes to pronounce the judgment, nothing will 
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be noticed which is not written in the protocoll, the old rule, 
quod non est in actis, non est in mundo, having its full applica- 
tion to that instrument. 

A most important circumstance is also to be noted touching 
the character of the judges who sit with the nemd. They are 
not, as a rule, old lawyers of experience and authority, but they 
are as often young men whose chief qualification is that they 
have passed an exclusively theoretical examination at some of 
the universities of the country and that they have attained the 
age of twenty-five years — indeed, some of them are but little 
above that age. No other mode of educating judges exists in 
Sweden, than to allow men who possess the qualifications of 
judges, to act as deputy judges, so to speak; and, as the ordi- 
nary judges are frequently overworked in consequence of the 
great labor required in the preparation of the protucoll, where 
they do it all themselves, it is the common practice to allow 
them, with the permission of the Court of Appeal, to avail 
themselves of the services of such a deputy, in such a way that 
he, instead of the regular judge, presides at a certain number of 
the sessions within the circuit. When so presiding, he acts on 
his own responsibility and performs the functions of the office 
as fully as the regular judge would do if sitting himself. To 
any one who understands how much the value of trial by jury 
depends upon the jurors being instructed by the judge as to the 
law of the case and as to the application of the law to the facts 
which have been adduced in evidence, it is obvious that, where an 
inexperienced deputy is thus presiding, the twelve men, even if 
the other conditions were present, would be quite unable prop- 
erly to fulfill the office which is performed by an English or 
American jury. 

Keeping in mind this image of the characteristic features of 
the system of jury trial in Sweden, let us take a view of a day’s 
proceedings before a Savedish country court, where, as already 
stated, a single judge is always sitting with twelve neemdemen, 
or at least with seven of them. At each session of the court a 
considerable number of cases is to be tried. The court is a 
court of general jurisdiction. It has jurisdiction of what would 
in England be called common-law, chancery, probate and 
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matrimonial causes; its jurisdiction extends to both civil and 
criminal actions. It also performs the office of a register for 
conveyancing, for the recording of mortgages, etc. Three or 
four score of these various causes or matters of business are 
frequently brought forward in a single day, without any fixed 
order. In none of them is the judge able to act except with 
the assistance of the nemd. In some of them, such as ex parte 
applications, the whole work may consist in receiving deeds or 
documents, which are hastily perused or read aloud by the judge, 
or perhaps not read at all, but merely received by him, he mak- 
ing the necessary notes in the protocoll in the presence of the 
nemd, or,as it is said, with their assistance, and, at the next 
session, which takes place some months afterwards, giving a 
resolution in the matter. In others, which are actions properly 
speaking, the judge perhaps only receives the summons, reads it 
aloud, and, on the demand of the defendant to have time to 
answer, or perhaps on the demand of the plaintiff to have further 
time for filing a full statement of his claim, adjourns the cause 
to the next session, always with the supposed concurrence of the 
nemd. In others, some witnesses are perhaps heard, who have 
been produced by the one party, or the other, or both; and in 
still others the judge merely receives a bundle of documents, 
hears some viva voce arguments of the parties, and, after he has 
entered them all in the protocol/, promises to give judgment on 
some certain future day. It rarely happens that at the same 
session a new cause is gone through with from beginning to end, 
with the evidence and the arguments of both parties, in such a 
manner that no further trial is necessary. But even if this 
should take place, the common rule is that judgment is given at 
aspecial sitting some weeks or months later. 

When the hearing of a cause is concluded, the judge is at lib- 
erty to give judgment immediately, it being supposed that he 
then briefly runs through the case with the nemd; but the prac- 
tice is for him to take all the papers belonging to the cause to his 
private lodgings, where he considers the cause by himself and 
draws up the judgment with the reasons for it. At the next sit- 
ting he communicates it to the nemd, in order to hear whether 
they have any objections to it, it being, as already stated, enough 
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if only one of them join with him in it. As he usually has a 
great number of judgments to announce, it is a common thing 
for him to run through a score of cases in an hour or less. The 
nemdemen have, of course, entirely forgotten what has happened 
in most of these cases. They have not had an opportunity to 
read the protocoll. It very seldom happens that any one of 
them is prepared to give a well considered vote opposed to that 
of the judge, and still more seldom is it that the judge is unable 
to secure the concurrence of one of the twelve. 

I assume that, in all countries which have a real and nota 
feigned jury system, the number of causes which are tried ina 
single day is necessarily limited ; that one cause is tried at a time be- 
fore the same jury, and that they are required to give their verdict 
upon the issues of fact submitted to them in that cause before they 
enter upon the trial of another. It must certainly be of the ut- 
most importance that they should hear the arguments of counsel 
and the summing up of the judge, and should render their decis- 
ion before their minds have been distracted from the particular 
case by the consideration of other business. It is certainly of 
the utmost importance that the charge of the judge should follow 
immediately upon the argument of counsel, without any inter- 
ruption for the consideration of matters pertaining to other 
causes or to other business before the court. But, with the great 
variety of work which passes before the eyes of the nemd ina 
Swedish court of justice during a single day; with the duty rest- 
ing upon them of taking part with the judge in giving judgment, 
not only upon questions of law but even upon questions relating 
to the formalities of procedure ; with the inconvenience attending 
the practice of proceeding with trials before any certain issues of 
fact or law are made up; with constant adjournments of the pro- 
ceedings; with the constant interruptions of one trial by another 
and by other business which may come before the court; with the 
consequent necessity of depending upon the protocoll, which is 
read only by the judge; and without the benefit of a summing 
up of the case by the judge, such as takes place under the English 
practice, — what can be the result? Especially what can be the 
result where the judge, after studying, apart from the nemd, 
the protocoll, draws up a compiete judgment, and at the next sit- 
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ting, instead of summing up the cause to them, merely reads 
his judgment in their hearing and asks them whether they are 
prepared to join with him, or whether they are prepared, imme- 
diately and without reading the protocoll, to give a judgment dif- 
ferent from his. What can be the result, in view of the further 
fact that he needs to draw only one of the nemd to his side in 
order to dictate the decision. Of course, men are, as a rule, 
neither so stupid nor so destitute of conscience that, assisting in 
the administration of justice, they will take the responsibility, 
without being acquainted with the law, with a bare recollection 
of what has transpired in the case, which must in general 
be very vague, of coming to a decision in a few minutes, altering 
a judgment which they know to be the result of long meditation, 
founded on the collected materials of the case, 7.e., on the official 
record, which is not laid before them, and drawn up by a man 
learned in the law. 

It should, however, be remarked that it may sometimes hap- 
pen, though scarcely ever except in criminal cases, and generally 
not there unless the defendant has pleaded guilty, —that the 
cause will be ready for judgment at the first sitting. Under such 
circumstances the judge is obliged, before giving judgment, to 


confer with the nemd if the judgment is to result in the impris- 


onment of the defendant. He will therefore have a private con- 
versation with them before he draws up the judgment. They, 
or some of them, may be able, from what they have heard, to 
gather some idea of the case and to give some sort of opinion 
upon it. But it must be observed here that, as a consequence of 
the technicality of the prevailing rules of evidence, they have 
not even the facts of the case before them for discussion. 
Whether the facts of the case are developed depends entirely 
upon the question whether two competent witnesses can be pro- 
duced who will confirm the allegations which have been made, or 
whether such allegations stand confessed, and upon which the 
protocoll gives the answer. In such a case it is therefore seldom 
that the judge finds himself in such a situation that he is obliged 
to object to the decision of the nemd, and seldom that the nemd 
ventures to maintain their view against that of the judge. 

It would naturally be supposed that, in respect of questions 
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of intent or motive in criminal cases, — as, for instance, whether 
the acts imputed as a crime were deliberately and willfully 
done, —the judge would submit the decision to the nemd, by 
analogy to the Anglo-American rule that questions of motive or 
intent in criminal cases are always questions of fact for the 
jury. But, although the judge may, upon this question, avail 
himself of the opinion of the twelve reasonable men who sit with 
him, the decision never in point of fact rests upon them as jurors, 
but turns upon certain strict and technical rules of law and evi- 
dence, which are to be interpreted by the judge, with the theo- 
retical aid of the nemd, but really with the concurrence of a 
single one of them. The chief matter about which he will con- 
sult the nemd will be as to the quantum of punishment to be 
awarded; and a great value is attached by all the Swedish judges 
to the assistance to be derived from them in this respect. 

In viewing this system it must constantly be borne in mind 
that no question, whether of fact or of law, can ever be left to 
the decision of the nemd alone, but that all questions are in 
theory decided by the judge and the nemd together, though in 
fact by the judge, with the concurrence of a single one of the 
nemd. Nevertheless, they have the power, by an unanimous 
vote, to overrule the judge, not only upon questions of fact, but 
also upon questions of law. 

From this description of the Swedish nema, your readers 
must have perceived that it is something very different from an 
English jury. When it is remembered that the Swedish judge 
has the power to draw up his decision without the aid of the 
nemdemen, they sitting silently by meanwiule, to read it to them 
before hearing their opinions and to endeavor to gain their con- 
sent, or the consent of some one of them to it,—a practice 
which always takes place where the cause has been adjourned 
prior to the judgment, — it will be obvious that our namd has at 
the present time nothing in common with an English or American 
jury. It will be obvious that the nemd, whether it may deserve 
to be called a jury or not, has so small a practical weight in the 
administration of justice, compared with its nominal position, 
that it is no injustice to say that it is merely the decoration of a 
system, so contrived as to conceal what that system really is. 
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It is to be observed, however, that the Swedish nemd has a 
mission peculiarly its own. As already stated, the courts of 
general jurisdiction keep also the registers of real property, of 
mortgages, etc., and adjudicate all legal questions arising therein. 
Those courts also act as guardians of minors. In the former 
matters, the n@mdemen were, in old times, the depositaries of 
the publicity of the legal acts in question; and although the 
registers seem to fill their place now, the conception still obtains 
that it is useful to have them as witnesses to acts which concern 
the devolution of real property. In causes affecting minors, 
etc., the nemdemen of the district are in a certain way inter- 
mediaries between the court and its wards, and between the 
court and all who have need of its protection. In any matters 
of this kind their acquaintance with local and personal affairs is 
turned to practical use. It is not to be denied that this feature 
of our existing nemd system is a valuable one, though it con- 
cerns their administrative rather than their judicial functions. 
There, indeed, exists in Sweden a judicial body called a jury. 
Thave not spoken of it before, because it occupies a position so 
limited and exclusive that its existence has scarcely any influence 
upon common procedure. Indeed it has very little in common 
with the jury system, as it exists in other countries and as it 
ought to be. It exists only in the courts of the cities in Sweden, 
and its functions are limited to cases of libels by printed books 
or papers. It was introduced by a law forming part of the 
Swedish constitution, as a means of protecting the liberty of 
the press. Its function is to find whether a writing, or any part 
of it, is libelous. It consists of nine men, of whom three are 
called by the judge, three by the plaintiff, and three by the de- 
fendant. Such a body more nearly resembles a board of arbi- 
tration than a real jury. Another peculiarity of its functions is 
that it is not present when the parties or witnesses are heard and 
examined before the judges, but it delivers its verdict after its 
members have perused the writing which is the subject of the 
action and the protocoll which has been drawn up by the judges. 
It is not unjust to this body to say that, during its existence it 
has been useful as furnishing a shining example of the worst 
possible kind of a jury. * 
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My leading purpose in writing this article is to draw attention 
to the value of the system of trial by jury; and this affords 
me a good opportunity to observe upon the workings of the cor- 
responding system in a country which had the true jury system 
in former times, but whose system is now very far from it. Let 
me, then, draw attention to what I conceive to be the principal 
points of value of a real’jury system. 

1. Juries by their nature have a tendency to uphold good faith, 
to find out the real truth, and to establish equitable justice. [ 
therefore think that, laying out of view the direct influence of the 
jury upon the decisions of the judge, if we had juries, or if 
our nemd were allowed to exercise the office of a jury, it would 
result in educating the people into the idea that when they ap- 
pear as suitors in the judicial tribunals, it is necessary for them 
to gain the good opinion of the tribunal by presenting them- 
selves in the attitude of upright, honest and truth-loving men; 
and that they will injure their cause by making false or garbled 
statements, by denying what they know to be true, or by trying 
to suppress just evidence and to gain their cause by means of 
formal exceptions, technicalities, or legal quibbles, — shifts and 
devices which have so grown with us as to become the legal 
and customary methods by which persons prosecute and defend 
actions in our judicial tribunals. It has come to such a pass that, 
in the popular conception in my country, there is no situation in 
life in which so little as regards truth and honesty is to be ex- 
pected of a man, as when he presents himself as a party before 

a court of justice. This state of things could not exist except 

under a procedure where the solution of every question is re- 

ferred to formal rules, and where the judge, practically acting 
alone, looks only to the letter of the law and to the strict rule of 
procedure, and is afraid to declare anything to be against law 
or justice where his decision is in any way protected by the text- 
ual phraseology. But juries are not thus afraid to declare as 
unjust what is against the plain meaning of the law, even if in 
some way the matter may be within its strict letter. 

I need not suggest that such a system of legal procedure re- 
acts prejudicially upon the moral conceptions of the people, 
affecting private intercourse injuriously. That this is a fact 
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which seriously deserves the attention of the legislature, I need 
scarcely remark. 

2. If the nwmdemen were really to take it upon themselves to 
give decisions of their own in certain cases, or upon certain ques- 
tions arising in judicial trials, it would have become necessary to 
devise some mode of proceeding by which they should be really in- 
formed of the facts of the case, as well as of the applicatory prin- 
ciples of law, and by which they should be brought to understand 
the case before them, so as to decide the question entrusted to 
them. But with the rule that the nemd is judge, not only over a 
part of the case, but over the whole case, and over all cases; with 
the obvious fact standing out that, in order to perform this func- 
tion, they must possess the same information concerning the case, 
from beginning to end, which is accessible to the judge; with 
these endless adjournments ; with the method already described 
of embodying the leading incidents of the trial, including the 
evidence, in the protocoll, and of excluding from consideration 
everything which may have taken place before the court which 


is not thus reduced to writing, — our jury system has grown to 
be little more than a farce. 


If we had a jury system such as exists in your country, there 
would follow a necessity of pleadings, or of some analogous 
method of sifting out the real points in issue before beginning the 
trial in open court. The trial would then assume this just char- 
acter: a contestation devised for the purpose of establishing the 
facts in dispute and of enabling the court, with the aid of the 
jury, to give immediate judgment while the evidence was fresh in 
the minds of both, instead of merely affording the opportunity 
of drawing up a protocoll, to be studied by the judge in his pri- 
vate lodgings before giving adecision. In addition to degrading 
the office of the judge into that of a mere clerk of the parties, our 
system involves the absurdity of reducing the consultations be- 
tween the members of the court, z.e., between the judge and the 
nemdemen, to a mere formality. 

If we were to introduce a system of jury trials similar to 
yours, the good influence which it would have in giving the peo- 
ple confidence in the administration of justice can scarcely be 
overestimated. Judicial trials would become lively and interest- 
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ing popular spectacles. Justice according to law would be more 
highly esteemed by the people than now, because more intelligi- 
ble. A trial for the establishment of legal rights would be en- 
dued with vitality, instead of presenting the spectacle of the 
mere thumbing and conning of dusty and mouldy archives. 

3. Another consequence of the introduction of such a system 
would necessarily be to raise the qualifications of the judges; for 
areal jury system presupposes the presence of a judge possess- 
ing high practical abilities, well grounded in the learning of the 
law, and holding his knowledge so well in hand as to be able to 
give sound advice and direction to the jury almost on the spur of 
the moment. Especially would it be impossible, under such a 
system, to elevate to the office of judge men whose only qualifi- 
cation is that they have attained the age of twenty-five years and 
have passed an academic examination. Nor could such an altera- 
tion in our system fail to have a wholesome effect upon legal pro- 
cedure, — bringing the Swedish nemd back to what it was in 
former times, rendering necessary new arrangements promotive 
of real justice, and in many ways shedding a favorable influence 
upon judicial administration, both in its form and substance. 

But among the benefits of a real jury system, as compared with 
the present system in Sweden, the most important would be its 
tendency to promote the principles of morality and justice ; since 
conscience must ordinarily be the first rule of jurors in questions. 
of doubt. 

I have reached these conclusions as the result of practical com- 
parisons instituted between the two systems. During my sojourns. 
in England, where I went to study the English law and its prac- 
tice, nothing impressed me more than the fact that the rights 
and obligations of suitors were constantly referred to the rules. 
of morality and conscience; whereas, I know that in Sweden, 
where equity is an unknown principle in judicial administration, 
and also in Germany, the decision of the same questions would 
have depended exclusively upon formal rules and technical con- 
ceptions. I asked myself again and again whence this difference 
could have had its origin, and whether indeed the old story of 
the English jury could give the explanation. In this quandary 
I received a hint that I was right, from a source the partiality of 
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which could not be suspected — from one in whom noble charac- 
ter gave double weight to noble words. In one of my frequent 
visits to the royal courts of justice in London, the Lord Justice 
Lindley, in a conversation, expressed to me his opinion that the 
reason why the English jurisprudence was so natural and moral 
was that the people have so much to do in the English courts. On 
another day this opinion was confirmed by Mr. Justice Mathew, 
who declared himself prepared fully to join in it, observing that 
the English jurisprudence was so just because of the people tak- 
ing such a great part in it. Day by day and week by week in the 
English courts, I observed that the ruling idea of procedure was 
to have questions considered as the people, with their feelings. 
for real truth and for natural and effective justice, would desire. 
it. I thus came to the conclusion that the difference between the 
English and the Swedish procedure! depended upon nothing else 
than the fact that, in the courts of England, the people have 
much to say in the administration of justice; whereas the part 
which the people take in the administration of justice in Sweden 
is a mere fiction, without truth or reality. 

Undoubtedly, the prevailing method of vindicating legal rights 
or defending against unjust legal prosecutions, reacts upon the 
people far outside the walls of the courts of justice — far over 
those boundaries where the law has a direct application. It is 
remarkable, from a political point of view, that our system has 
not only reduced to a mere fiction the influence of the people in 
the administration of justice, but also the ancient prerogative of 
the king as the highest judge of the country. It is formalism, 
the bureaucratic system, not the judges in person, who have 
been the gainers where the people have lost. The formalism of 
our system has grown to a sort of tyranny, eluding law and 
reason; ineffective as a means of making persons responsible for 
wrong doing; confusing the habits of the people in private life 
in respect of real truth and real justice, and unfavorably influenc- 
ing the domestic feelings of individuals. 


11 do not speak here of the sub- part of our law is in many respects 
stantial law; for we in Sweden are different from that of England. 
certainly to be congratulated that this 
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Had the old system of administering justice in Sweden been 
maintained — had the power of the people inthe administration 
of justice been preserved, it may be doubted whether some of 
the hundreds or thousands of my countrymen who are now in 
America, would not have remained at home, instead of seeking 
abroad, with uncertain hope, what they vaguely felt they could 
not get in their own country. 


GustaF Epw. FAHLCRANTz. 
STOCKHOLM, SWEDEN. 
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It has come to be the habit of many lawyers and judges who 
write for the law journals, to make the jury the scape-goat for 
the miscarriage of justice which so frequently takes place in the 
trial of causes. These criticisms are directed against the princi- 
ple of trial by jury, and not against defects in the rules for the 
government of the jury. From the end-man in the minstrel 
show, who, defines a jury to be **twelve men called into court to 
determine which party to a lawsuit has the smartest lawyer,”’ 
up through all the social strata, it is the fashion to speak dispar- 
agingly of the jury. The jurors’ side of the case is never pre- 
sented. If an answer was demanded to the various accusations 
brought against them, in these articles, they might reply, as did 
the Spartan, who, when asked how he would answer accusations 
made under similar conditions, replied: ** By the remark of the 
elion, who, when he was shown the sculptured figure of an animal 
of his own species beneath the feet of a man, contented himself 
with observing that lions were not sculptors.’’ Inthis paper the 
question will be discussed in some measure, from the standpoint 
of the layman and juror, rather than that of the lawyer. 

The jury is an indispensable part of the machinery of justice. 
Liberty cannot exist without trial by jury, and despotism cannot 
long survive with it. The hard sense and courageous firmness of 
English juries, more than once preserved the liberties of the 
English people against the combined attack of the king and his 
servile judges. It was by the verdict of a jury that the right of 
every man to worship God according to the dictates of his own 
conscience was first successfully asserted.' The verdict was 


1 Trial of Penn and Mead, 6 St. Tr. in having preached to a large assem- 
931. ‘On the Ist September 1670, blage of people in Gracechurch street. 
two of the principal speakers belonging The jury, of whom Bushell was one, 
to this denomination (Quakers), the having, on this trial, in spite of many 
celebrated William Penn and William threats and much browbeating from 
Mead, were tried for a breach of law, the court, acquitted the prisoners, 
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against the advice and direction of the dependent and bigoted 
judges, and the jury was fined and imprisoned for rendering it, 
But one of the jurors was as bold and determined in asserting the 
rights of juries, as he had been firm and courageous in maintain- 
ing the right of the Quakers to worship God according to their 
faith ; and he challenged the right of the court to fine and im- 
prison them for their verdict, and succeeded in establishing the 
principle, that a jury cannot lawfully be punished by fine, im- 
prisonment or otherwise, for finding a verdict according to the 
dictates of their own conscience and judgment.' The freedom 
of the press, the right to criticise the official acts of public offi- 
cers, and the right of the jury to determine whether matter al-. 
leged to be libelous was so in fact, Were practically established by 
juries before the passage of Fox’s Libel Act. These principles 
wére asserted and established, by the verdicts of juries, against 
the most vehement efforts of the crown and its judges to suppress 
them. Mr. Fox’s bill, which was merely declaratory of the ex- 
isting law, was carried ** against the efforts of Lord Thurlow, 
and the bigoted opinion of all the judges.’’? The history of the 
struggle for the establishment of these principles, now laid up, 
among the fundamentals in our bills of rights, is as discreditable 
to the crown and the judges, as it is honorable to juries. It is. 
for this reason, probably, that the historians, and still fewer 
juridical writers give juries the credit unquestionably due them, 
for the nobie part they played in the struggle. 

Speaking of prosecutions for libel on the government, a writer 
says: **Common sense, together with the determination of 
juries not to convict on ridiculous charges, has caused a more 
rational construction of language charged as libelous to prevail.”’® 
The jury continued to be as useful and necessary in protecting 
the freedom of the press, after, as before, the passage of Mr. 
Fox’s bill. Criminal libels continued to be filed against the 
publishers and authors of papers and pamphlets criticising the 


were by the Recorder fined in the sum 1 Bushell’s Case, 6 St. Tr. 999. 
of forty marks each for their contempt 29 Camp. Lives of Lord Ch. 189.. 
in doing so, and were committed to $ Broom’s Const. Law, 522. 
prison in default of payment.” 

Broom’s Const. Law, pp. 120-121. 
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conduct of public officers; and if the judges had had their way 
there would have been small safety for all who wrote or printed 
anything distasteful to the government. 

Speaking of the prosecution of Hone for publishing alleged 
seditious libels, Mr. May says: ‘*In vain did Lord Ellen- 
borough, uniting the authority of the judge with the arts of a 
counsel, strive for a conviction. Addressing the jury —* Under 
the authority of the Libel Act, and still more in obedience to his 
conscience and his God, he pronounced this to be a most impious 
and profane libel.’ But the jury were proof alike against his 
authority and his persuasion. The humble bookseller fairly over- 
came the awful Chief Justice; and, after intellectual triumphs 
which would have made the reputation of a more eminent man, 
was thrice acquitted.” ! 

The power claimed for the crown, of dispensing with existing 
laws, was first effectually denied, and the right of petition for 
redress of grievances successfully asserted, by the verdict of the 
jury in the case of the Seven Bishops. And this was done by 
the jury in the face of a charge by the Chief Justice, in which, 
speaking of the petition presented to the king by the Bishops, 
he said: ** And I must in short give you my opinion. I do 
take it to be a libel.”” And Justice Allybone said to the jury: 
‘* And I think, in the first place, that no man can take upon 
him to write against the actual exercise of the government, 
unless he have leave from the government. * * * Then, 
I lay down this for my next position, that no private man can 
take upon him to write concerning the government at all; for 
what has any private man to do with the government, if his 
interest be not stirred or shaken? It is the business of the gov- 
ernment to manage matters relating to the government. It is 
the business of subjects to mind only their own properties and 
interests.”’ 

What followed this revolting and detestable charge in defense 
of despotism, is graphically told by Lord Campbell. After the 
delivery of the charge, the jury ‘* were marched off in custody 


'2 May Const. Hist. Eng. 191. he sent to Lord Sidmouth the draft 
Lord Elienborough felt his defeatso of a letter of resignation. Jb., 12 St. 
intensely, that, on the following day Tr. 183; s.c. Broom’s Con. Law, 408. 
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of a bailiff, who was sworn not to let them have meat or drink, 
fire or candle, until they were agreed upon their verdict. All 
that night were they shut up, Mr. King, the king’s brewer, 
standing out for a conviction till six next morning, when, being 
dreadfully exhausted, he was thus addressed by a brother jury- 
man: * Look at me; Iam the biggest and the strongest of the 
twelve, and, before I find such a petition as this a libel, here | 
will stay until Iam no bigger than a tobacco pipe.’ The court 
sat again at ten, when the verdict of not guilty was pronounced, 
and a shout of joy was raised which was soon reverberated from 
the remotest parts of the kingdom.’*! Thus it was that these 
great constitutional rights were vindicated by the verdict of a 
jury. in spite of the power and blandishments of a king, and the 
solemn charges and persuasions of judges. 

Trial by jury popularizes the administration of justice, by 
making it a part of the business of the people. The people 
ought to share in the administration of the laws, which they are 
popularly supposed to make. It adds to the dignity and respon- 
sibility of citizenship, and instructs the citizen in his duties. It 
is the most effective agency for a diffusion of a general knowledge 
of the law among the people. It brings to the solution of the 
facts of a case, common sense and practical experience. 

But it is said the jurors are deficient in knowledge and learning 
and fall an easy prey to the artful and specious arguments of 
counsel. If this were true, where ought censure to fall? On 
the unscrupulous counsel who wins the verdict by deceit, or on 
his victims? Ifthe charge is true it presents a reason for reform- 
ing the morals ef the bar, but none for abolishing trial by jury. 
But it is not true that, under the jury system, the ** wisest discuss 
and the fools decide.’’ The natural ascendency of knowledge 
over ignorance is conceded, but of the kind of knowledge that 
qualifies a man to give an intelligent verdict, such as honesty 
and a clear sense of justice dictates, the average juror possesses 
as much, and often more than the counsel. On such jurors the 
eloquent and artful assaults of counsel, unscrupulous enough to 
claim a verdict in the face of the law and the evidence, fail of 


' 2 Camp. Lives Ch. J. 111. 
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their purpose. It may be said of our jury as was said of Athens’ 
great jury, the Areopagus, that on its stern virtue, talents without 
probity make no impression. The learned do not possess a 
monopoly of common sense. Good sense is as often found among 
the illiterate as among those who have enjoyed the opportunities 
of an education. Books are not all there is of education. Only 
three of the barons who dictated and witnessed the ‘* Great 
Charter of Liberties,’’ after which the bill of rights of every 
State in the Union is largely modeled, could write their names, 
and no lawyer’s name is found on that ** keystone of English 
liberty.’? Not unfrequently those who devote themselves to the 
study of a single science, if they do not lose their common sense, 
cease to have any knowledge of affairs, and are altogether less 
capable of discharging the duties of a juror, than the uneducated 
man of affairs. It is the honest man of mother wit and practical 
experience, and not educated fools, that are wanted for the suc- 
cessful administration of justice. The able and plausible bad 
man, is much more dangerous on the jury, or elsewhere, than the 
plain man, good or bad. ‘* Corruption is an evil which always 
descends.”’ 

It is further objected that great delay and expense are often 
incurred in obtaining a jury to try those who have become noto- 
rious by the enormity, or frequency of their alleged crimes. 
Occasionally, some court, by construing ‘‘ impartial jury,’’ to 
be synonymous with ‘‘ ignorant jury,” disqualifies all citizens 
from serving as jurors, who, by reading the papers, or by associa- 
tion, learn the current events of the day, assuming that their 
intelligence and information disqualify them from rendering an 
impartial verdict on the evidence. This is judge-made, and not 
constitutional or statutory law. The judges, and not the jurors, 
have it in their power to correct the evil, by giving to the con- 
stitutional requirement a rational and enlightened construction. 
This has been done in some States. The extravagant length to 
which the rule of impartiality is supposed to extend, is illustrated 
by an actual occurrence in court. Not long since a young lawyer 
who was defending a cattle thief, and who was full of the idea 
that the law is made, and courts constituted, to give thieves and 
other criminals a certificate of good character, inquired of one 
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of the jurors, a cattle man, if he ** did not have a prejudice 
against men who stole cattle,’ and upon the juror answering that 
he had, the defendani’s attorney challenged him, and gravely 
argued to the court that he was not an impartial juror. The 
absurdity of the young man’s contention, is very much relieved 
by some of the decisions on this subject. 

Where the old rule is strictly adhered to, besides the, delay 
and expense it occasions, it sometimes results in filling the jury- 
box with men, who are either stupidly ignorant, or dishonest 
enough to deny that they have heard or read, what they in fact 
have. The consequences of this rule are not to be charged up 
against jurors, or the jury system. But, if hearing common 
reports, and reading newspaper accounts, of the commission of 
a crime, disqualify the jury from rendering an impartial verdict, 
who will take their place? What disqualifies the jury will dis- 
qualify the judge. 

The rule that the juror’s mind must ‘at least be a blank,’’ ! 
is as applicable to a judge as a juror, when it comes to the trial 
of the facts: and the idea that a judge’s mind is more likely to 
be a ** blank,’’ than a juror’s, involves the assumption, not very 
flattering to judges, that they see and hear less, and know less, 
than the average juror. 

Where rests the responsibility for false verdicts? A_ recital 
of the usual mode of conducting a jury trial will be an answer to 
the question. After patiently listening to the evidence the jury is 
charged on the law. In many cases they receive three charges; 
one drawn by the plaintiff's attorney, one by the defendant’s 
attorney, and one by the court. The first presents the law in 
the plaintiff's favor, the second presents it in the defendant’s 
favor, and the third steers between and ** splits the difference.”’ 
The charge concludes with a solemn admonition that the jury 
must be guided by the instructions. A juror was asked why the 
jury was unable to agree on a verdict: ‘* Well,’’ said he, ** we 
found if we went according to the plaintiff’s instructions we would 
have to find a verdict for him, and if we were guided by the 
defendant’s instructions we would have to find a verdict for 


11 Bish. Cr. Proc., § 772. 
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him, and if the judge’s instructions were to be our guide, then 
the devil himself could not tell which party ought to have the 
verdict.”’ 

It is the duty of the court to declare the law applicable to 
the case, and it should be done in a single, clear cut, connected 
and consistent, charge in chief, after full consideration of the 
propositions of law submitted by counsel. False verdicts which 
are the result of an erroneous, or an involved and bewildering 
charge, cannot be saddled on the jury. 

Take another fruitful source of mistrials. In the trial of a 
cause, the court as well as the jury, hears the evidence: the 
court, and not the jury, knows the law applicable to the case, 
and whether the evidence introduced by one party, assuming 
it to be true, and giving to it the utmost force the jury could, 

"will legally warrant a verdict for that party, and the court 
knows that it will not. But does the court tell the jury so? By 
no means. It solemnly proceeds to charge the jury, without 
intimating to them, that by law, the evidence is not suflicient to 
support a verdict for that party. In the opinion of the jury, 
‘who are totally ignorant of the legal insutticiency of the evi- 
dence,”’ that party has the right of the case, and they return a 
verdict accordingly. Immediately the court wakes up and 
announces that the evidence was not legally sufficient to warrant 
a verdict for that party, and sets the verdict aside. After the 
jury recover from their bewilderment they ask each other, 
‘« Well, if that is true, why did he not tell us so, before sending 
us out to consider evidence which he now says is not sufficient 
in law to support a verdict?’’ And where is the lawyer who can 
answer the rugged common sense of that question? If a direc- 
tion to a jury, that the evidence is not sufficient in law to 
support a verdict for a party, is an invasion of the province of 
the jury, then setting aside their verdict for this reason, after 
its rendition, is also an invasion, with added circumstances of 
aggravation. Whether the evidence is sufficient to support a 
verdict is a question of law, and it is so treated by the court 
when it sets aside the verdict. Who is responsible for such 
mistrials? The jury’s skirts are clear. The prohibition against 
charging on the facts applies where the facts are legally suflic- 
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ient to warrant a verdict for either party, but where they fall 
below that standard there is nothing for the jury to consider: 
and such is the rule in some of the States, and in the Federal 
courts. 

Instead of abolishing or restricting the right of trial by jury, 
it should be expanded to include issues of fact in equity cases. 
It was only by the assumption of the early English Chancel- 
lors, — ** who were not lawyers at all, but ecclesiastics who had 
scant regard for the common-law mode of trial,’’— that issues of 
fact, in chancery cases were withdrawn from the jury. The 
Chancery Court had its origin in well-founded complaints against 
the mal-administration of justice by the common-law judges. 
The complaint was against the judges, and not against the jury. 

But, after assuming the jurisdiction to mitigate the injustice 
inflicted by the narrow and technical rules of decision of the 
common-law courts, the chancery court drew to itself the de- 
cision of the facts of the case, as well as the law. At the same 
time it confessed the superior ability of a jury to try issues of 
fact, by making it a rule of equity practice that, ‘* where there 
was great difficulty in deciding upon the facts,’’ the court, for 
the purpose of informing its conscience, would direct an issue 
to be tried by a jury; but with the reservation of the preroga- 
tive to disregard the verdict of the jury if it did not ‘* satisfy the 
conscience of the court to found a decree upon.”’ This rule of 
practice is now extended to all cases in equity. It is an admis- 
sion of the inferiority of a court to a jury, in the domain of 
facts, and a striking evidence of the limitless discretion, and un- 
satisfactory methods of a chancery court. 

In lieu of referring the issues of fact to a jury, whose verdict 
is futile, if the court wills it so, they are sometimes referred to a 
master inchancery. Upon the coming in of the master’s report, 
both parties usually file exceptions to his findings, and the issues 
have to be retried before the court, on these exceptions. The 
delay, vexation and expense, incident to the trial of questions of 
fact before a master, and their retrial in court, make it altogether 
a less speedy and more expensive and unsatisfactory mode of 
trial, than that by jury. 

That judges are not more capable than laynien, to determine 
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issues of fact, rightly, and that they are even more likely to dis- 
agree on the facts of the case, is abundantly proved by the 
books. Reversals of decrees in chancery cases, by the appel- 
late courts, for errors in the findings on the facts by the court 
below, are of daily occurrence. The judges of the appellate 
courts themselves frequently disagree on the facts. 

Another grave objection to the present mode of trying equity 
vases is found in the fact, that the chancellor and the appellate 
courts are deprived of the best, and in many cases, the only 
means of forming a correct opinion as to the veracity of wit- 
nesses, and the relative degree of credit to be reposed, where their 
testimony is conflicting. Instead of seeing and hearing the 
witness testify, as a jury would, the court only hears his deposi- 
tion read. On paper all witnesses usually appear equally well, 
and equally credible. Indeed, the smart, unscrupulous and 
cunning scoundrel, whose face and manner would at once dis- 
credit him in the eyes of a jury, will deliver a deposition that 
will carry conviction of its truth to the mind of a judge who 
never sees him. 

Lord Brougham, confessedly one of the ablest lawyers, states- 
men and chancellors that England ever produced, speaking to 
the point now under discussion, said, that trial by jury ** should 
be applied to those cases from which the practice in equity has 
excluded it; and that improvement would be best effected by 
drawing back to it the cases which the courts of equity have 
taken from the common law, and which they constantly evince 
their incapacity to deal with by sending issues to be tried when- 
ever any difficulty occurs.’’ ! 

It is further objected that juries ‘*hang.’? The fact is ad- 
mitted. But that is not the fault of juries, but of the unit rule, 
which requires twelve men to think exactly alike, about issues 
of fact depending on doubtful, or conflicting evidence, and fairly 
open to controversy and diversity of opinion. Under such con- 
ditions men can no more think alike than they can look alike. 
This rule had its origin in the dark ages, and is one of the com- 
mon-law relics of barbarism and superstition, which still survives. 


1 Brougham’s Speeches, 438. 
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It has no sanction in the experience or practice of other nations. 
In Greece and Rome, and in all the other ancient nations that had 
a jury, or a body which represented a jury, the agreement of a 
majority was sufficient. Mr. Hallam in his work on the Middle 
Ages, while commending trial by jury, declares that the require- 
ment of unanimity is ‘* a preposterous relic of barbarism.” 

The degree of enlightenment which prevailed at the date of 
its adoption may be inferred from other modes of trial which 
then existed. By one method called trial by purgation, if one 
denied the debt or crime with which he was charged, and twelve 
of his neighbors swore they believed his denial, he was acquitted. 
If the twelve first called did not agree in their oaths, other com- 
purgators were added until twelve of their number agreed one 
way or the other. Jury trial probably had its origin in this 
mode of trial, the compurgators being converted into jurymen, 
and their number limited to twelve, and the rule that twelve 
should agree retained, but with no power to add to that number 
until twelve agreed.’ 

Another method of trial was by wager of battle. Each party 
hired a champion to fight for him. The parties were not allowed 
to fight for themselves because, in case one of them was killed, 
the fight would be fruitless, as no judgment could be rendered 
for or against a dead man. A piece of ground sixty feet square 
was enclosed with a rope, on one side of which a stand was 
erected, for the judges of the court, who attended in their robes 
of office, ‘* by sun rising ’’ to witness the fight to the finish and 
render judgment against the party whose champion was van- 
guished. 

Another mode of trial was by ordeal, of which there were 
several kinds: in one the accused was required to hold a red hot 
iron in his naked hand, or walk over nine red hot plow shares in 
his bare feet; in another he was required to thrust his hand to the 
urm in boiling water; and in another, his hands and feet were 
bound and he was thrown into a deep pool of water. If the red 
hot irons and boiling water did not burn him, he was acquitted; 


1 Unanimity “did not become the jury, must concur.’’ 2 Hallam’s Mid- 
rule till about the reign of Edward dle Ages, 378. 
Ill.; but twelve, as nw, on a grand 
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and if when bound and thrown into the water he sank, he was 
adjudged innocent. 

This partial catalogue of the different modes of trial makes 
clear the character of the people practicing them. The rule that 
a jury must be unanimous in its verdict, originated with the same 
people, and in the same age. 

The principle of calling on a given number of citizens to hear 
evidence and settle controversies between their neighbors, accord- 
ing to the right of the matter, is so rational and natural, that no 
credit can be claimed for any nation or people for practicing it. 
But the rule that the twelve citizens called on to discharge that 
duty, should be imprisoned, ** without meat or drink, fire or 
vandle,’’ until they unanimously agreed on a verdict, could have 
originated only in a government where despotism and supersti- 
tion held supreme sway. To the people of that age the rule of 
the majority was unknown.! The dungeon, the sword and the 
stake, were the reasons and the logic that secured unanimity of 
opinion in politics, religion and in jury trials. Jurors were 
starved and imprisoned, and dragged over the circuit in carts, 
until they all agreed, or until death relieved one or more of them 
from their sufferings, which broke the panel and compelled the 
discharge of the survivors.” 

Our government is founded on the rule of the majority, and 
its continued existence is dependent on a constant and cheerful 
obedience to that principle. A majority of one in the electoral 
college will elect the president of the United States, and fix the 
public policy of the nation, including the issue of peace or war. 
A majority of one, in the pivotal State of New York, which 


1 «But then it was necessary that 
all should agree: for it does not ap- 
pear that our ancestors, in those days, 
conceived how any assembly could be 
supposed to give an assent to a point 
concerning which several who c°m- 
posed that assembly thought differ- 
ently. They had no idea that a body 
composed of several could act by the 
opinion of a small majority.”” Burke’s 
Works, vol. 7, 319. 

2 «4 juror would not agree with his 


fellows for two days, and, being de- 
manded by the judges if he would 
agree, said he would first die in prison; 
whereupon he was committed, and the 
verdict of the eleven taken; but upon 
better advice the verdict of the eleven 
was quashed, and the juror discharged 
without fine, and the justices said the 
way was to carry them in carts until 
they agreed.” Broom’s Const. Law, 
140. 
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vasts a million and a quarter of votes, will determine the politi- 
cal complexion of the electoral college, and thus in effect elect 
the president. Senators in Congress are elected by a majority 
vote. Governors, members of Congress, judges, members of the 
legislature, and in a word, all elective officers, can be elected by 
a majority of one vote, in a poll of thousands, or of hundreds 
of thousands. The acts of Congress and of the State legisla- 
tures, are passed by a majority vote. Why not require them to 
be passed by a unanimous vote? A law that furnishes the rule 
of decision for all cases is of infinitely more importance than the 
finding of a jury, on an issue of fact, in a single case. To ap- 
ply the rule to legislative bodies would, it is said, put it in the 
power of a single captious or querulous member to defeat the 
most meretorious and necessary bills, and even the ends of gov- 
ernment itself. The fact is admitted: And who can explain why 
the rule does not have the same disastrous effects when applied 
to a jury, in the administration of justice? The president and 
all other officers of the United States, and the governors and all 
other State officers, may be convicted of high crimes and re- 
moved from office by a two-thirds vote of the United States, and 
State senate, respectively, the tribunals, answering to a jury, 
that tries them. And the only reason that a two-thirds vote was 
required in these cases was the fear entertained, that, in times of 
great political heat and animosity, a faction or party possessing a 
bare majority in the Congress or General Assembly, might, by 
impeaching all its adversaries in office, possess itself of all the 
offices in the government, for party purposes, rather than as a 
punishment for crime. While a two-thirds vote will convict the 
highest officers in the land, of high crimes, and remove them from 
office, it requires a unanimous vote to convict a thief or mur- 
derer, or acquit an innocent man. The historic dissenting juror 
is equally an aid to the guilty and a menace to the innocent. At 
one time he defeats the conviction of a guilty man, and at an- 
other he prevents the acquittal of an innocent one. And above 
all, why should the rule apply to juries and not to judges, when 
trying the same case on the same issues? An issue of law, or 
fact, or both, submitted to a court composed of three or more 
judges may be decided by a majority. Moreover, when the 
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United States Circuit Court is held, as it may be, by two judges, 
and they differ in opinion in the trial of a cause, on the law or 
facts, judgment is rendered in conformity to the opinion of the 
presiding justice or judge. 

The Supreme Court of the United States is composed of nine 
judges, and the verdict of the majority decides the case. A 
considerable number of the cases in that court, and usually those 
of the greatest consequence, are decided by a bare majority. A 
few such cases of recent occurrence may be mentioned. A case 
involving the title to property in Hot Springs, worth a quarter 
of a million of dollars, was decided by a bare majority, the court 
standing five to four.1. The great telephone case, involving mill- 
ions of dollars and the title to one of the greatest inventions of 
the age, and which turned mainly on issues of fact, was actually 
decided by a minority of the whole court: one of the judges being 
dead and one disqualified, the case was decided by the opinion of 
four judges against three.?- Another case involving grave constitu- 
tional questions affecting interstate commerce and the police 
power of the States, was decided by a bare majority of the eight 
judges who participated in the decision.* 

Mr. Justice Miller, 6f the Supreme Court of the United States, 
speaking of the decision of causes by that court says: ‘* I have 
been surprised tofind * * * how often they [the judges] dis- 
agreed about questions of fact;’> * * * andadds ‘that judges 
are not pre-eminently fitted over other men of good judgment in 
business affairs to decide upon mere questions of disputed facts.’’ 
And he says that, in a jury trial, ‘* some number less than the whole 
should be authorized to render a verdict.’ But he further says: 
**T would not myself be willing that a bare majority should be 
permitted to do this. There could be little difference in the con- 
fidence which would be reposed by the court, the public, or the 
parties in the opinion of five men or of seven. It should be 
something more than a majority.’’ 4 

Why should ‘the court, the public or the parties repose 
less confidence in a verdict where the jury stands seven to five,”’ 


1 Rector v. Gibbons, 111 U. S. 276. 8 Bowman v. Railroad Co., 125 U. 
* Telephone Cases, 126 U.S. 9. S. 465. 


4 21 American Law Review, 859. 
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than in the verdict of a tribunal where the vote stands eight to 
seven, or in decisions where the court stands five to four, or four 
to three? Curiously enough, the learned justice was himself a 
member of the tribunal which, in effect, determined the title to 
the office of president of the United States, by a vote of eight 
to seven; and his vote turned the scale and made the majority of 
one in the three cases cited. The learned judge unwittingly dis- 
parages the decisions of his own court, especially so in view of 
the facts previously stated by him, that the members of that court 
often disagree about questions of fact, and that judges are not 
pre-eminently fitted over other men to decide such questions. It 
is not preceived how a court could refuse to repose confidence in 
a verdict of a majority of the jury, and at the same time itself 
act upon and ask the parties and the country to repose confidence 
in its own decisions rendered by a bare majority of its members. 
The public and the parties would repose confidence in a majority 
verdict, for the same reason that they repose confidence in a ma- 
jority judgment of a court. A majority verdict would command 
the confidence of the people, because it would be in harmony with 
the rule by which they are accustomed to settle all their political 
and business differences. 

The delay expense, and uncertainty of settling a controversy in 
court, which is in part attributable to the rule requiring a unani- 
mous agreement of the jury, is such, that the commercial and 
business men of the country have, by common consent, adopted 
their own methods of settling their differences out of court. 
The most common method is by arbitration, and uniformly a 
majority of the arbitrators are empowered to make the award. 
That the business world would repose confidence in the majority 
rule is proved by the fact that they have already adopted it for 
themselves, in the tribunals of their own creation. 

As to the parties, the successful party never complains, and 
the beaten party is equally unhappy whether beaten by the 
unanimous, or divided opinion,.of the court or jury. That man 
thinks weakly and delusively who supposes that human wisdom 
can devise any method of trial by which the beaten party will 
applaud his defeat. An unhappy and sullen acquiescence is all 
that can be expected from a disappointed suitor, and the more 
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unanimous the court or the jury is against him the greater is his 
disgust. The judgment of the majority of the members of a 
court, is accepted as the verdict of a majority of the jury ought 
to be, because the case must be decided, and because it is im- 
possible to make a body of men think alike where there is fair 
room for difference of opinion. Besides, a difference of opinion 
vives assurance that the questions at issue, whether of law or fact, 
have been carefully considered. _Many of the most memorably 
erroneous, and overruled judgments of courts of last resort, were 
concurred in by a full bench, and many verdicts which were the 
result of the unanimous agreement of the jury, at the very com- 
mencement of their deliberations, have been set aside. Unan- 
imity of opinion produces intellectual torpor. It is only by the 
conflict of minds that light is evolved, and the truth discovered. 
For this reason the opinions of courts where there is a sharp 
dissent are commonly regarded as the safest and soundest opin- 
ions to be found in the books; and confidence could be reposed 
in majority verdicts for the same reasons. No human institution 
‘an make any sort of approach to perfection. The finite mind 
is not equal to the task of devising a method of trial by which 
the right shall continually prevail. If unanimity was tantamount 
to infallibility there would be reason in the rule; but unfortun- 
ately there is no more infallibility in twelve men than in seven. 
A judgment by a court, rendered by a bare majority, is of much 
greater moment than the verdict of a jury; for it becomesa rule 
of decision in all other cases, and the verdict of a jury only binds 
the parties to the cause in which it is rendered. 

If there is virtue in unanimity, then the people should have 
the benefit of it from the courts as well as juries. Why not re- 
quire the Supreme Court of the United States to be unanimous 
in its verdicts, and when the venerable judges composing it dif- 
fer in opinion, imprison them in their conference room without 
beds or blankets, with a guard at the door to prevent their 
escape, as though they were a band of felons? That is the way 
venerable and grey-headed jurymen are treated when they hon- 
estly differ in opinion about a case. Are the honest and re- 
spectable men composing our juries entitled to less respect and 
consideration, when discharging their duty, than the judges are 
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when discharging precisely the same duty? He will be a bold 
man who answers this question in the affirmative. If, as some 
pretend, the law is a science that can be known to those who 
seek to know it, why not compel the judges to read the books 
until they tind it, and agree about it? And if, as is very mistak- 
enly claimed by some, judges are better qualified than juries, to 
determine issues of fact, why should the law not require a unani- 
mous verdict from them on such issues? The ingenuity of man 
cannot invent a reason for applying the rule of unanimity to 
juries,and not to judges. If its application to either could be 
justitied it would be to the judges. Certain it is, that it ought 
to be applied to judges, or abolished as to juries. As it stands, 
it makes an invidious distinction, between judges and the citizens 
whoare called to act as jurors, which is undeserved, and which 
honest and independent freemen ought not to submit to. 

If the imprisonment, and the other means resorted to by the 
courts to compel juries to agree, were practiced by one citizen 
on another to induce him to assent to demands made upon him, 


it would be a crime, and any instrument obtained by such means 


would be void. A verdict procured froma jury by duress of im- 
prisonment practiced by a courtis binding. The court may law- 
fully do that, for doing which, a citizen would be sent to the 
penitentiary. What isthe process? If jurors are unable to agree, 
they are called into court and instructed that it is their duty to 
agree, and, following the language of approved charges, the court 
tells them, in effect, that the minority ought to yield to the major- 
ity, and that the whole fury will be imprisoned until it does. 
This is said with some circumlocution and in courteous language ; 
but in plain English, that is what it means.' 
there ina unanimity procured by such methods? 


What virtue is 
The rule makes 
jury duty a terror to the citizen who knows that an honest dif- 
ference of opinion between members of the jury, or a stupid or 


1 After fifteen hours’ consultation 
among the jury, the judge told them 
he thought ‘‘concessions ought to be 
made by the minority to the major- 
ity.” Three of the jury in conse- 
quence gave up their opinion and a 
verdict was returned for the defend- 


ant; held no ground fora new trial. 
Tomlin’s Law Dic., title Jury; 4 Barn. 
& Ad. 681; 1 Nev. & Man. 531; Com- 
monwealth v. Tuey, 8 Cush. 1. [See 
2 Thomp. Tr., §§ 2302, 2303. Ed. Am. 
L. R.J 
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stubborn or ** fixed ’’ juror, may result in his imprisonment for an 
indetinite period, under worse conditions than those that sur- 
round the felons in our jails and penitentiaries; for they are pro- 
vided with comfortable beds, while jurors, as a rule, are cooped 
up in asmall and poorly ventilated room, with the benches and 
floor for beds. This is humiliating to the citizen, and degrades 
and dishonors the administration of justice by making verdicts 
depend on the physical powers of endurance of jurors, and not 
on their deliberate judgment. In the contest of physical endur- 
ance the minority often conquers. In sucha contest brawn and 
not brain makes the verdict. It is practically the trial by com- 
bat in another form. In a physical aspect, it is more than a 
a hardship — it is dangerous to health and life; instances are not 
wanting where death has ensued from such treatment. 

Disguise it as we may, the question at last is: Shall the 
majority or minority rule in the administration of justice? 
Where the majority do not rule, the minority must. Unanimity 
is impossible in many cases, and in all those cases, the minority, 
it may be a single man, rules and stops the wheels of 
justice. The trials by wager of battle and ordeal, as well as this 
rule of unanimity in juries, all had their origin in a superstitious 
belief that there was a special providence connected with the ad- 
ministration of justice which removed it from the realm of 
human affairs; and that the laws of nature were suspended, and 
miracles worked as occasion required, to insure judgment for the 
right. 

In the trial by combat, the theory was that the champion who 
fought for the right, would have the victory, without regard to 
his strength, as in the case of David and Goliath; but still history 
records that, in selecting their champions, the parties sought for 
the most muscular and best trained fighters they could find; and 
when attention was called to the fact that victory was always 
on the side of the strongest and best trained muscle, the reply 
was, that providence always secured the best fighter for the right. 
And so it was assumed that, by miraculous agency, all the jury 
would, in the end, be brought to see the right. But our obser- 
vation teaches us that all persons do not see the right alike; and 
our religion as well as our observation, teaches us that ver- 
VOL. XXII. 56 
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dicts and judgments in the ordinary administration of justice, 
are not the result of special providences, or miracles, but rest on 
the basis of all other human affairs. We are endowed with a 
knowledge of right and wrong, and judgment; and, in the ad- 
ministration of justice, God requires of us a just exercise of the 
faculties which he has given us: in this sense alone Providence 
interposes inthe administration of justice by human tribunals; 
and for a failure of justice resulting from a known and visible 
defect in the machinery of our own creation, we are all answer- 
able to a higher court than any that sits on earth. 

To sum up: The rule encourages crime; it is the hope of 
the guilty, and the trust of dishonest and litigious suitors; it ob- 
structs and delays justice; it multiplies lawyers’ fees, and bur- 
dens suitors with costs, and the citizen with taxes; it degrades 
and dishonors the citizen, by treating him worse than the felon 
he is called to try; it makes jury service disagreeable, and 
dangerous; it often enables criminals in cities, where that class 
abounds, to escape conviction by smuggling one of their number 
onthe jury; it is an incentive to bribery and corruption; it is a 
fertile source of false verdicts, and a relic of barbarism and 
superstition, that ought to be abolished. It does not prevail out- 
side of England and the countries deriving their jurisprudence 
from her; and does not obtain in Scotland. After two or three 
hours’ consideration of a case, a majority of the jury should be 
permitted to return a verdict. As arule, a verdict reached after 
three hours of deliberation is not the result of new light, or a 
better understanding of the case, but jurors mechanically assent 
to it, to escape the worry and hardships which would be en- 
tailed upon them by adhering to their convictions. 

It is illogical and unsound to make any distinction between 
civil and criminal cases. That this rule should be continued 
to this day, in a country, the fundamental doctrine of the con- 
stitution and all of the institutions of which rest on a di- 
aumetrically opposite principle, shows how illogical and incon- 
sistent men and governments can be. It is to be attributed to 
the fact that so many men assume that the state of things they 
are used to is the necessary state of things. 

They seem to believe in the principle that ++ whatever is, is 
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right °° —a maxim that would indeed foreclose all inquiry, but 
for the fact that it includes the logical and troublesome conse- 
quence ** that nothing that ever was, was wrong.” 

It is hard to break away from old usages, however injurious ; 
and old opinions, however groundless, are not easily overcome. 
It has been truthfully said, that there is no enemy to the present 
like the past, and that it is through constant appeal to our an- 
cestors, that we transmit wretchedness and wrong to our pos- 
terity. The bigot pleads the wisdom of our ancestors for not 
dving what they, in our place, would be the first to do. 

But man was endowed with judgment, that he might distin- 
guish right from wrong, and the chief value of that faculty, 
which distinguishes him from the beasts, lies in the fact that 
when it is wrong it can be set right. One generation cannot 
bind succeeding generations to its laws and no lapse of time can 
convert injustice and wrong into justice and right. Error is not 
rendered inevitable by its ited Time sanctifies nothing 
* without merit. 

The people, aided by that lever that moves the world, the 
press, must carry forward this reform. If left to the lawyers it 
will not be done. A Bourbon is one who adheres to everything 
that is old, and rejects everything that is new. In the matter of 
the common law, the bar is organized bourbonism. They are 
striking examples of the mighty and enduring force of early 
olusstion. The first book placed in their hands, as law students, 
and which they are told is the lawyer’s bible, tells them that the 
common law is-the perfection of human reason. In their youth 
and ignorance they accept this statement as truth, and many 
never recover from the delusion. The amendment of the law is 
the concern of the whole people, and what concerns all ought to 
be handled by all. 

The people in the past have acted very much as if the matter 
of lawreform was no concern of theirs. On this subject they 
seem imbued with something of the spirit of a devout and hum- 
ble Scotch woman, who was asked at the close of service if she 
understood the sermon, a very poor one. ** Wud I hae the pre- 
sumption ?”’ was her simple and contented answer. The old lady’s 
contidence in her minister was probably not misplaced ; but it would 
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be well enough. for the people to ** hae the presumption,”’ to keep 
watch and ward over the lawyers and the law. The lawyers’ 
modesty has not prevented them from graciously assuming the 
role of guardians for the people in this matter. One of Napo- 
leon’s maxims was: ‘* Everything for the people, nothing by the 
people ;’’ andthat despicable despot, Charles I., said: ** My maxim 
isthat * * * the king’s prerogative is to defend the people's 
liberties.’” The maxims of these two crowned heads, expressed 
with a good degree of accuracy the attitude of the bar towards the 
people, on questions of law reform which involve an abrogation 
of any part of the common law. A commission of learned law- 
yers is essential to.a codification of the law; but on the question 
of abolishing the rule making the unanimous agreement of the jury 
essential to a verdict, the lawyer has no advantage of the layman. 
It is within the comprehension of all. 


Henry C, CALDWELL. 
UNITED StaTEs Courts, LirTLe Rock. 
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CONTRACTS IN RESTRAINT OF TRADE. 


I. INTRODUCTION. 

II. AGREEMENTS IN GENERAL RESTRAINT OF TRADE. 
1. Unlimited as to Time. 
2. Unlimited as to Territory. 

III. AGREEMENTS IN PaRTIAL RESTRAINT OF TRADE. 
1. Limitations as to Time. 
2. Limitations as to Territory. 
3. Presumptions Respecting. 
4. Must be Reasonable. 

a. Criterion by which to be Determined. 

5. Must be Based on a Consideration. 


I. Inrropuction. — The necessities of life and the exigencies 
of business render it necessary that professional men should have 
clerks and assistants, merchants servants, tradesmen apprentices, 
and manufacturers workmen. In contracting those relations, — 
in supplying themselves with their necessary helpers, — it is 
no uncommon thing for the employer to stipulate, as a condi- 
tion of the employment, that the person or persons employed 
shaH not, after the expiration of the term for which they are 
employed, or on sooner quitting the service, engage in and carry 
on a profession, trade, business, or manufacture, similar to that 
of theemployer, within a specified territory, or for a designated 
length of time. This is done with a view to shut off competi- 
tion, secure to themselves the legitimate fruits of their toil and 
money, and prevent those who have been in their service, with 
ample opportunity to become acquainted with their clientage and 
customers, to familiarize themselves with the methods of carrying 
on the business, or to learn the secrets of the trade, — from 
insinuating themselves into the good graces of those who patron- 
ize their employers and making serious inroads upon their 
business. 

It is not uncommon, also, for men who purchase a_ business 
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and stand, or a profession, together with so much of the good- 
will appertaining thereto as is capable of sale and transfer, to 
stipulate, as a part of the consideration for the price paid, that 
the vendor shall not engage in the same business or profession 
within a certain district or territory, or in the same community 
for a specified length of time. These contracts and restrictions 
are or are not valid and enforceable, according as they are based 
upon a sufficient consideration, are reasonable, and are in the 
interest of the general welfare of the public. 

Self-protection is the first law of nature and of nations, and 
paramount to all others; and it would seem that this precaution 
of business men is not only wise and prudent, but strictly legiti- 
mate and perfectly valid, as well. Whether or not the ‘law of 
self-preservation ’’ be an inherent right of man in his ** struggle 
for existence,’’ certain it is that it,is a very venerable part of 
the policy of the law! to discourage all such restraints upon 
trade, as being in some mysterious way injurious to the public 
welfare.? No judge, however, has carried this ‘* policy ’’ so far 
as Mr. Justice Hull is reported to have done, in a case in the 


Year Books.’ It seems that was a case where a dyer had bound 
himself that he should not use his craft, in London, for the 
space of two years; and Justice Hull declared the contract was 
against the common law, and added, with more force of language 
than elegance of diction,‘ ‘*and by God, if the plaintiff was 


1 “Among the most ancient rules 
of the common law, we find it laid 
down, that bonds in restraint of trade 
are void. Aseuarly as the year Henry 
V. (A. D. 1415) we find from the Year 
Books, that this was considered to be 
old and settled law. Through a suc- 
cession of decisions ithas been handed 
down to us unquestioned till the 
present time. It is true the general 
rule has from time to time, been modi- 
fied and qualified, but the principle 
has always been regarded as import- 
ant and salutary.’ See Alger v. Tha- 
cher, 36 Mass. (19 Pick.) 5i. 

2 As to the general doctrine, see 


Davis v. Mason, 5 T. R. 118; Chesman 
v. Nainby, 1 Bro. P. C. 234; Shackle v. 
Baker, 14 Ves. 468; Crutwell v. Lye, 
17 Ves. 335; Harrison v. Gardner, 2 
Madd. 198; Mitchell v. Reynolds, 1 P. 
Wms. 181; 8s. c.10 Mod. 27, 58, 130; 
Fort. 296; and Year Book, 2 Hen. V., 
fol. 5 pl. 22, 26. 

3 2 Hen. V., fol. 5, pl. 22. 

4 ‘GA maintent vous purres aver 
demurre sur luy que l’obligation est 
voide [c] eo que le condition est en- 
counter common ley, et per Dieu, si le 
plaintiff fuit icy, irra al prison tan- 
que il ust fiat fine au Roy.” 
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here, he should go to prison till he had paid « fine to the 
king.”’ Chief Justice Parker, in his admirable exposition of 
the doctrine respecting contracts in restraint of trade,' seeks to 
excuse the transport of Mr. Justice Hull’s strong feeling and 
stronger language on the ground that it was excited by a case of 
most gross fraud and villainy. 

II. AGREEMENTS IN GENERAL Restraint oF Trade. — It is a 
general rule of law, both in this country ? and in England,’ that 
all contracts in general restraint of trade are illegal and void, 
and cannot be enforced either at law or in equity; * because it is 
said, general restraints upon trade have a tendency to promote 
monopolies and to discourage industry, enterprise and just com- 
petition, and thus do mischief to the party by the loss of his 
livelihood and the subsistence of his family, and mischief to the 
public, by depriving it of the devices and labors of a useful 
member.° 

It is immaterial whether such contracts be under seal ® or not, 
or whether they were made with or without consideration, so 
far as the application of the rule is concerned; because it is con- 
trary to public policy and inimical to the best interests of 


men and the welfare of society, that any one should bind himself 


1 Mitchell v. Reynolds, 1 P. Wms. 
181; 10 Mod. 27, 85, 130; Fort. 296. 


Lev. 229; Cuddon rv. Eastwick, Salk. 
193; Harrison v. Godman, 1 Bur. 12; 


2 Stearns v. Rarrett, 1 Pick. 443, 
450; Palmer v. Stibbins, 3 Pick. 188; 
Alger v. Thacher, 19 Pick. 51; Keeler 
v. Taylor, 53 Pa. St. 467; Chappel v. 
Brockway, 21 Wend. 157; Hedge v. 
Lowe, 47 Ia. 137, 140; Smalley v. 
Greene, 52 Ia. 241; s. c. 20 Alb. L. J. 
475; Lange v. Werk, 2 Ohio St. 519; 
Brewer v. Marshall, 19 N. J. Eq. 537; 
Nobles v. Bates, 7 Cow. 307; Whitney 
v. Slayton, 40 Me. 224; Beard v. Den- 
nis, 6 Ind. 200. 

3 See Mitchell v. Reynolds, 1 P. Wms. 
181; s.c. 10 Mod. 27, 85, 130; Fort. 
296; Gunmakers v. Fell, Wiles, 384, 
388; Mallan v. May, 11 M. & W. 653; 
Rogers v. Parry, 2 Bulst. 136; Free- 
mantie v. Co. of Silk Trowsters, 1 


Pierce v. Bartrum, Cowp. 269; Clark 
v. Comer, Cas. Temp. Hardw. 53. 

* But it has been held that where a 
servant has performed such an agree- 
ment, whether reasonable or not, he 
may sue for his wages. Bishop v. 
Kitchin, 38 L. J. Q. B. 20. 

5 Story’s Eq. Jur. 301, sec. 292. 

6 Ordinarily, where the contract is 
ny deed, consideration will be inferred 
from the seal, Ross v. Sadgbeer, 21 
Wend. 166; and it was said by the 
Supreme Court of Iowa in a recent 
case, that the contract “being in 
writing, imports a consideration.” 
Arnold v. Kreutzer, 67 Ia. 214, 219; 
8. c. 25 N. W. Rep. 138. 
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generally not to engage in a legitimate profession, or carry on 
his lawful trade or business.’ Contracts of this character 
were not enforceable either under the common law,’ or the civil 
law.$ 

But a trader or merchant may sell a ‘* trade secret ’’ and bind 
himself generally never to impart it to any one else, and cove- 
nant never to make use of it himself.4 It is said in Leather 
Cloth Co. v. Lorsont,’ to be ** settled by authority that a man 
may bind himself not to communicate that process (a trade 
secret) to anybody else anywhere, under any circumstances, 
in any part of the world;’’ and the same is doubtless true 
of a stipulation prohibiting the vendor at any time, in any 
place, and under any circumstances himself making use of such 
secret. 

And where a person has established a business and built up a 
trade under a particular name, he thereby acquires a property 
in such ‘* trade name ”’ and he may dispose of the business and 
** trade name,”’ binding himself not to grant to any other person 
the privilege of using such ‘trade name,’’ and stipulating 


1 Maier v. Homan, 4 Daly, 168. See 
Mitchell v. Reynolds, 1 P. Wms. 181; 
8. c. 10 Mod. 37, 85, 130; Fort. 296; 
Clerk v. Taylors of Exter, 3 Lev. 
241; Claygate v. Batchelor, Owen, 143; 
s. ec. Cro. Eliz. 872, nom. Colgate v. 
Bacheler; Case of Tailors of Ips- 
wich, 11 Coke, 53a; Hutton v. Parker, 
7 Dowl. 739; Mallanv. May, 11 M.& 
W. 653, 655; Hinde v. Gray, 1 Man. & 
G. 195; s. c. 39 Eng. C. L. 413; Leather 
Cloth Co. v. Lorsont, 39 L. J. Ch. 
861; s.c. L. R. 9 Eq. 345; Prugnell v. 
Gosse, Aleyn, 67; Com. Dig., Trade D. 
3; 1 Smith’s L. Cas. 356. 

2 Itis said in the Case of the Tail- 
ors of Ipswich, 11 Coke, 53a, that * at 
the common law no man could be pro- 
hibited from working in any lawful 
trade, for the law abhors idleness, 
the mother of all evils, otium omnium 
vitiorum mater, and especially in young 


men, who ought in their youth (which 
is their seed time) to learn lawful 
sciences and trades, which are profita- 
ble to the commonwealth, and whereof 
they might reap the fruit in old age; 
and therefore the common law abhors 
all monopolies, which prohibit any 
from working in any lawful trade.”’ 
To the same effect is Norris v. Staps, 
Hob. 210b. See Claygate v. Batch- 
elor, Owen, 143; s. c. 2 sub nom. Col- 
gate v. Bacheler; Cro. Eliz. 872; 
Bricklayers v. Plasterers, Palm. 36, 
397; Holland v. Lea, 2 Roll. Rep. 
392; Wade v. Ripton, 2 Keb. 125; 
Burks v. Tripett, 1 Sid. 303. 

3 See Puff. Lib. V., ch. I., sec. 3. 

* Vickery v. Welch, 19 Pick. 523; 
Bryson v. Whitehead, 1 Sim. & S. 74 
n. b. 

539 L. J. Ch. 86; s.c. L. R. 9 Eq. 
345, 354. 
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never touse such name in a rival business, and the contract will 
be enforced.! 

1. Untrmirep as To Time. — Contracts which are unlimited 
as to time and unrestricted as to territory are void.?_ It has been 
said’ that if an agreement in restraint of trade is otherwise 
valid, it is no objection that the restraint is imposed for the 
whole life of the party subject to it. Thus, in Wallis v. Day,® 
where aman who had followed the business of a carrier, sold 
and assigned the good-will of his business to the defendants, and 
covenanted with them that he would ‘ not at any time from 


1 Grow v. Seligman, 47 Mich. 607. 
See Wolfe v. Burke, 56 N. Y. 115; 
Taylor v. Gillies, 5 Daly, 285; Palmer 
v. Harris, 60 Pa. St. 156; Meriden 
Britannia Co. v. Parker, 39 Com. 450; 
Connell v. Reed, 128 Mass. 477. 

2 Maier v. Homan, 4 Daly, 168; 
Dunlap v. Gregory, 10 N. Y. 241, 243; 
Chappel v. Brockway, 21 Wend. 157; 
Chesman v. Nainby, 2 Ld. Raym. 1456; 
s.c. 8 Bro. P. C. 349; Mitchell v. Rey- 
nolds, 1 P. Wms. 181; s.c. 10 Mod. 
27, 85, 130; Fort. 296; Bryson v. 
Whitehead, 1 Sim. & S. 74, 77; Mayor 
of Winton v. Wilks, 2 Ld. Raym. 1129; 
Homer v. Ashford, 3 Bing. 322. 

3 Smith’s Master and Servant (4th 
ed.), 119. 

4Itis held that an agreement by a 
person employed by another not to 
carry on a similar trade, business or 
occupation at any time thereafter 
within a certain territory is, in the 
absence of any express stipulations to 
the contrary, construed to continue 
during the whole of the contractor’s 
lifetime, notwithstanding his employer 
may have (1) removed his business to 
another place, (2) assigned it to a third 
party, or (3) retired from business 
without assigning it. Jacoby v. Whit- 
more, 49 L. T. Rep. (N. 8.) 335; 8s. ¢. 
28 Alb. L. J. 510; following Hitchcock 


v. Coker, 6 Ad. & E. 438; s. c. 33 Eng. 
C. L. 98. See, also, Pemberton v. 
Vaughan, 10 Ad. & E. 87; s.c. 59 Eng. 
C. L. 87. The same, it seems, is true 
on sale of a business and good will 
with covenants not to engage in same 
in a designated territory in the fu- 
ture. Thus in Elves v. Croft, 19 L. J. 
N. S. 385, where the defendant had 
sold the business and good-will of a 
butcher shop, covenanting not to 
carry on the trade of a butcher within 
five miles of the premises assigned, it 
was held that the covenant was bind- 
ing during the life of the covenantee, 
although he may have ceased to carry 
on the trade. See, also, Rapnie v. 
Irvine, 7 Man. & G. 969; s. c. 49 Eng. 
C. L. 969; 14 L. J. (N. 8.) C. P. 10; 
Atkyns v. Kinnier, 19 L. J. (N. s ) Ex. 
132. 

§ Wallis v. Day, 2 M. & W. 278, 
277; Pilkington v. Scott, 15 M. & W. 
657; Hartley v. Cummings, 5C. B. 247; 
s.c. 57 Eng. C. L. 247; Hitchcock rv. 
Croker, 6 Ad. & E. 438; s.c. 33 Eng. 
C. L. 98; Hastings v. Whitley, 2 Ex. 
611; Sainter v. Ferguson, 7 C. B. 716; 
s. c. 62Eng. C. L. 716; Elves v. Croft, 
19 L. J. N.S. 385. But it seems the 
contract should be by deed. 15 Viner, 
323, Master and Servant (N.), 5. 

¢2M.&W. 278. 
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thenceforth during the term of his natural life, either by him- 
self, or with or for any other person whomsoever in trust for 
him, or to or for his benefit, set up, exercise or in any sort or 
manner whatsoever use or follow the trade or business of a car- 
rier, except’? as thereinafter was excepted; and that he would 
from thenceforth during his life well and faithfully serve the de-- 
fendants as an assistant in said trade or business of carriers, etc., 
and the defendants covenanted to pay him certain weekly 
sums, —the agreement was held not to be in general restraint of 
trade and binding. In Gale v. Reed,! the defendant sold his 
interest in a cordage business and the good-will connected there- 
with, covenanting never to engage in the business again, except 
to manufacture for the government, and the contract was held 
valid. 

2. UNLIMITED as TO TERRITORY. — All contracts which go to 
the total restrictions of trade, ax, for example, those which pre- 
vent a man from pursuing his occupation or carrying on his trade 
within the State or kingdom, are null and yoid.? The court said 
in the case of Lawrence v. Hidder,? ** We are therefore of the 
opinion, independent of authority, that a contract prohibiting 
an individual the pursuit of his trade or employment throughout 
the State of New York, should be regarded as a contract in total 
restraint of trade within the rule of the common law.’’ State 
limits, however, cannot be regarded as a proper test of the rea- 
sonableness or general restraint of a contract.4 

It seems to be the rule of equity that a person selling a patent, 
a copyright, good-will, etc., may impose upon himself such re- 
strictions as are necessary for the protection of the purchaser, 
and are not of themselves unreasonable, though the restriction 
be general, and equity will enforce such restrictions.* 


18 East, 80. * Beal v. Chase, 31 Mich. 490, 530; 


2 Chappel v. Brockway, 21 Wend. 
157; Lawrence wv. Kidder, 10 Barb. 
641; More v. Bonnet, 40 Cal. 251. 


See Wright v. Rider, 36 Cal. 342, 
where a contract not to run a particu- 
\ar steamer on the waters of the State 
was he!d void. 

* 10 Barb. 641, 653. 


Oregon Steam Nay. Co. rv. Winsor, 20 
Wall. 64; bk. 22, L. Ed. 315; Morse 
Twist Drill & Machine Co. v. Morse, 
103 Mass. 73, 77. 

5 Morse Twist Drill & Machine Co. v. 
Morse, 103 Mass. 73; Taylor v. Blanch- 
ard, 13 Allen, 370. 
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In the case of Beal vy. Chase, where a man sold a printing 
establishment and a business which extended over the whole 
State, it was held that a covenant not to engage in the same bus- 
iness in the State so long as the vendee should continue in busi- 
ness at the place of sale, was reasonable and valid.’ But it was 
said in Noah vy. Webb,* where a man sold a newspaper to two 
partners, and by bond and covenant stipulated not to set up 
another paper within a prescribed distance of the one sold for a 
specified length of time, and the vendor afterwards purchased 
the moiety of one of the partners, — it was held that the 
remedy at law against him on the bond was gone. 

It is said in Lawrence v. Kidder,‘ that ‘*any contract which 
embraces the entire State or kingdom is void, is a doctrine coeval 
with the common law. It makes no difference whether the con- 
tract is or is not limited in respect to time. Whether the re- 
straint be for one month or for life, if it be general and unlimited 
in respect to space, the contract is absolutely void, and no cir- 
cumstances whatever can justify or uphold it.’’ But it was said 
in Poussillonv. Roussillon,’ that a contract, in restraint of trade, 
though unlimited as to space, is not void if such universality is 
reasonably necessary for the full protection of the contractee. 

Contracts in restraint of trade, where the restraint is general, 
are void, because they operate as too great a restraint upon 
trade, and are oppressive to one party to the contract without 
being of benefit to the other.® 

The principles of public policy, which lie at the foundation of 
this rule, would seem to be plain and obvious to the least dis- 
cerning: yet we find it urged in some of the cases, as an objec- 
tion to the contract, that it tends to deprive the person bound 
of the means of obtaining a livelihood, — as though the personal 


1 81 Mich. 490. 6 Heichew v. Hamilton, 3 G. Greene 
2 The same doctrine isheld in Ains- (Iowa), 596, 598; Mitchell v. Rey- 
worth v. Bently, 14 Week. Rep. 630; nolds, 1 P. Wms. 181; s.c. 10 Mod. 27, 
and in Ingram Stiff, 5 Jur. (N.s.) 85, 130; Fort 296; Humlocke v. 
947. Blacklowe, 2 Saund. 156, note 1; Col- 
3 1 Edw. Ch. 604. mer v. Clark, 7 Mod, 230; Chesman v. 
4 10 Barb. 641. Nainby, 2 Ld. Raym. 1456; Davis v. 
549 L. J. Ch. 338. See L. R. 14 Mason, 5 T. R. 118. 
Ch. Div. 851; s. c. 22 Alb. L. J. 212. 
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interests of the contracting party had something to do with the 
doctrine and rule of law, were fundamental and the object 
sought. It is generally recognized that, as was well said in 
Lawrence v. Kidder,’ that ** the validity of the contract does 
not depend in the slightest degree upon the question whether it 
is beneficial or otherwise to the party bound.? The interest 
of the public alone was considered in the adoption of the rule.”’ 
The same doctrine has been proclaimed in England. It is said 
in Mallanv. May,’ that ‘the test appears to be whether it 
(the contract) be prejudicial or not to the public interest, for it 
is on grounds of public policy alone that these contracts are 
supported or avoided. Contracts in perpetual restraint of trade 
are upheld, not because they are advantageous to the individual 
with whom the contract is made, and a sacrifice pro tanto of the 
rights of the community, but because it is for the benefit of the 
public at large that they should be enforced. 

III. Conrracts PartiaL Restraint OF Trape. — As a 
general thing contracts for a limited restriction of trade are 
held to be valid and courts of equity * will enforce them? if en- 
tered into for a good reason, such as to afford a fair protec- 
tion to the purchaser of a business. The rule is, not that a con- 


1 10 Barb. 641, 648. 

2 Judge Bronson seems to incline to 
a different opinion in Chappel v. 
Brockway, 21 Wend. 157. In thatcase, 
after stating the general rule, as we 
have laid it down, he says: ‘There 
may be cases where the contract is 
neither injurious to the public, nor the 
obligor, and then the law makes an 
exception and declares the agreement 
valid.”’ 

311M.&W 653. 

* But equity will not enforce con- 
tracts in restraint of trade, although 
good at law, if their terms be hard or 
even complex. Keeler v. Taylor, 53 
Pa. St. 467; Kimberley v. Jennings, 
6 Sim. 340. Such decrees are said to 
be of grace, not of right. Keeler v. 
Taylor, 53 Pa. St. 467. A stipulation 
in substance negative, though in terms 


positive, will be enforced by injunc- 
tion. Catt v. Tourle, L. R. 4 Ch. 653. 

5 Ward v. Byrne, 5 M. & W. 548; 
Hinde v. Gray, 1 Man. & G. 195; s. ¢. 
89 Eng. C. L. 413; Allsopp v. Wheat- 
croft, 27 L. T. Rep. (N. 8.) 372; 8. ¢. 
L. R. 15 Eq. 59; Collins v. Plumb, 16 
Ves. 454. 

6 Chappel v. Brockway, 21 Wend. 
157; Nobles v. Bates, 7 Cow. 307; 
Heichew v. Hamilton, 3 G. Greene 
(Iowa), 596; s. c. 4 Id. 317; Hedge v. 
Lowe, 47 Iowa, 137; Smalley v. Greene, 
52 Iowa, 241; 8.c. 20 Alb. L. J. 475; 
Jenkins v. Temples, 39 Ga. 655: 
Pierce v. Fuller, 8 Mass. 223; Pierce 
v. W oodward, 6 Pick. 206; Perkins v. 
Lyman, 9 Mass. 522; Pike v. Thomas, 
4 Bibb, 486; Stephens v. Alls, 3 T. & 
C. 781; Guerand v. Dandelet, 32 Md. 
56; Beal v. Chase, 31 Mich, 490; Ewing 
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tract in limited restraint of trade is good,' but that it may be 
good. All restraints, although they be only partial, if nothing 
more appears, are presumed to be bad.* For even contracts 
in partial restraint of trade are invalid, unless the restriction 
is reasonable.* ‘The restriction is reasonable only when it im- 
poses no shackle upon one party which is not beneficial to the 
other.® 

It is a well settled doctrine of law that a man engaged ina 
particular trade or business may agree to relinquish the same, 
together with the good will appertaining thereto, to another, and 
he may lawfully covenant not to carry on the same trade or 
business® in such a manner as materially to interfere with the 


business and profits of the one he has sold.? 
1. Liwirations as TO,Trme. — A contract in restraint of trade 
which is limited as to time, if reasonable*® and based on a con- 


v. Johnson, 34 How. Pr. 202; 1 Story’s 
Eq. Jur. 301, sec. 292; Add. Cont., 
secs. 272, 503; Powell Cont. 102. 

1 Judge Story says that the reason 
why contracts restraining trade as to 
particular persons, places and times 
are good, is because they leave all 
other persons, places and times free 
to the party to pursue his trade and 
employment. 1 Story Eq. Jur. 302, 
sec. 292. 

2 Mandeville » Harman (N. J.), 5 
Cent. Rep. 625; Ross v. Sadgbeer, 21 
Wend. 166, 168; Weller v. Hersee, 10 
Hun, 431. 

8 Mallan v. May, 11M. & W. 653. 
See Mitchell v. Reynolds, 1 P. Wms. 
181, 196; s. c. 10 Mod. 27, 85, 130; 
Fort. 296. 

* Mandeville v. Harman, 42 N. J. Eq. 
(15 Stew.) 185; s. c. 5 Cent. Rep. 625. 

5 Ross v. Sadgbeer, 21 Wend. 166, 
168. 

® No contract in restraint of trade 
will be implied from a mere sale of a 
business and the good will. Beard v. 
Dennis, 6 Ind. 200. The sale of a 
trade with the good will does not pre- 
vent the vendor from setting up again 


ina similar trade, without an express 
covenant to that effect. Cruttwell v. 
Lye, 17 Ves. 335. Particularly in an- 
other situation. Shackle v. Baker, 
14 Ves. 468. It has recently been 
held in Connecticut that the purchase 
of a business and the good will merely 
secures the right to conduct the busi- 
ness at the old stand, and in the 
absence of stipulations restricting the 
vendor, he may lawfully establish a 
similar business, even in the same 
neighborhood, and, in case of a part- 
ner, may even solicit the customers of 
the old firm. Cottrell v. Babcock 
Printing Press Mfg. Co., 54 Conn. 122; 
8.c. 35 Alb. L. J. 129. 

7 Jarvis v. Peck, 10 Paige, 118, 123; 
citing Nobles v. Bates, 7 Cow. 307; 
Chappel v. Brockway, 21 Wend. 157; 
Perkins v. Lyman, 9 Mass. 522; Hay- 
ward v. Young, 2 Chit. Rep. 407; s. c. 
18 Eng. C. L. 380; Davis v. Mason, 5 
T. R. 118; Mitchell v. Reynolds,1 P. 
Wms. 181; s. c. 10 Mod. 27, 85, 130; 
Fort. 296. 

8 See McClurg’s Appeal, 58 Pa. St. 
51, and authorities cited in foot-note, 
1, p. 883. 
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sideration,' may be valid and binding; ? but the definite limita-. 
tion of a restriction in point of time will not render valid a 
restraint in other respects unreasonable.* 

It is said by Best, C. J., in Homer vy. Ashford,‘ that ** it may 
often happen that individual interest and general convenience 
render engagements not to carry on a trade or act in a profession 
in a particular place, proper. Manufactures or dealings cannot 
be carried on to any great extent without the assistance of 
agents and servants. These must soon acquire a knowledge of 
the manufactures or dealings of their employers. A merchant 
or manufacturer would soon find a rival in every one of his 
servants if he could not prevent them from using to his prej- 
udice the knowledge they acquired in his employ. Engage- 
ments of this sort between masters and servants are not 
injurious restraints of trade, but securities necessary for those 


who engage in it. The effect of such contracts is to encourage 
rather than cramp the employment of capital in trade and the 


promotion of industry.’’ 


In Baumgarten v. Broadway, an 


agreement not to engage in photography in the city of Charles- 
ton for ten years was upheld as a valid contract. In the case of 
Tallis v. Tallis,’ the plaintiff and defendant had been partners 


as publishers of books. 


1 Lange v. Werk, 2 Ohio St. 519; 
Thomas v. Miles’ Admr., 3 Ohio St. 274; 
Price v. Fuller, 8 Mass. 223; Palmer v. 
Stibbins, 3 Pick. 188; Hedge v. Lowe, 
47 Iowa, 187; Smalley v. Greene, 52 
Iowa, 241; s.c. 20 Alb. L. J. 475; Jen- 
kins ov. Temples, 39 Ga. 655; Chappel 
v. Brockway, 21 Wend. 157; Mitchell 
v. Reynolds, 1 P. Wms. 181; s. c. 10 
Mod. 27, 85, 130; Fort. 296; Mayor of 
Winton v. Wilks, 1 Salk. 203; s.c.3 
Salk. 349; 2 Ld. Raym. 1129; Gale v. 
Reed, 8 East, 80. 

2 Nobles v. Bates, 7 Cow. 307; Vin- 
cent v. King, 13 How. Pr. 234; Thomas 
v. Miles’ Admr., 3 Ohio St. 274; Butler 
v. Burleson, 16 Vt. 176; Gilman v. 
Dwight, 138 Gray, 356; Perkins v. 
Lyman, 9 Mass. 522; Dean v. Emerson, 
102 Mass. 480; Sainter v. Ferguson, 7 C. 


Part of their trade consisted in pub- 


B. 716; s. c. 62 Eng. C. L. 716; Hartley 
v. Cummins, 5 C, B. 247; s. c. 57 Eng. 
C. L. 247; Nicholls v. Stretton, 10 Q. 
B. 346; s.c. 59 Eng. C. L. 344; Green 
v. Price, 13 M. & W. 695, 698; Harms 
v. Parson, 32 Beav. 328; Broughton v. 
Conway, Moor, 58; Gale v. Reed, 8 
East, 80; Barret v. Blagrave, 5 Ves. 
555; s. c. 6 Ves. 104, 

3 Ward v. Byrne, 5 M. & W. 548. 
See Hinde v. Gray, 1 Man. & G. 195; 
s.c. 39 Eng. C. L. 418. But compare 
Whittaker v. Howe, 3 Beay. 383 (which 
is something at variance with Ward v. 
Byrne); Bryson v. Whitehead, 1 Sim. 
& S. 74. 

4 3 Bing. 322, 326. 

5 77 N.C. 8; s.c.16 Alb. L. J. 185. 

61 E. & B. 891; s.c. 72 Eng. C. L.. 
391. 
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lishing books in parts or numbers and employing traveling 
salesmen to sell such books by canvassing for purchasers. The 
partnership was dissolved, the plaintiff being the continuing 
partner. The defendant agreed, among other things, not 
directly or indirectly to be connected in the canvassing trade in 
London, or within one hundred and fifty miles of the general 
post-office, nor in Dublin or Edinborough, or within five miles of 
either, nor in any town of Great Britain or Ireland in which the 
plaintiff or his successors might at any time have an establish- 
ment, or might have had one within the six months preceding. 
In an action for a breach of the covenant, the contract was held 
not to be an unreasonable restraint and therefore valid. 

2. Limrration as TO Terrirory. — A contract in restraint of 
trade as toa particular place, when the restraint is reasonable,! and 
entered into for a consideration”? the contract will be valid and 
binding ;* such as a contract not to engage in a certain business ‘ 


1 McClurg’s Appeal, 58 Pa. St. 51. 
See, also, Perkins v. Lyman, 9 Mass. 
22; Pierce v. Fuller, 8 Mass, 223; No- 
bles v. Bates, 7 Cow. 307; Horner v. 
Graves, 7 Bing. 735; Hayward v. 
Young, 2 Chit. Rep. 407; Bunn v. Guy, 
4 East, 190. 

2 See authorities cited in foot-note 
1, p. 882. 

3 Guerand ». Dandelet, 32 Md. 561; 
Warfield v. Booth, 33 Md. 63; Beal v. 
Chase, 31 Mich. 490; Pierce v. Wood- 
ward, 6 Pick. 206; Dean v. Emerson, 
102 Mass. 480; Halderman v. Simonton, 
55 Iowa, 144; Arnold v. Kreutzer, 67 
Iowa, 214; s c. 25 N. W. Rep. 138; 
Hedger v. Lowe, 47 Iowa, 137; Smalley 
v. Greene, 52 Iowa, 214; 8. c. 20 Alb. 
L. J. 475; Jenkins v. Temple, 39 Ga. 
655; Chappel v. Brockway, 21 Wend. 
157; Holbrook v. Waters, 9 How. Pr. 
335; Vincent v. King, 13 How. Pr. 
234; Ewing v. Johnson, 34 How. Pr. 
202; Dunlop v. Gregory, 10 N. Y. 241; 
Nobles v. Bates, 7 Cow. 307; Whitney 
v. Slayton, 40 Me. 224; Palmer v. Gra- 
ham, 1 Pars. Eq. Cas. (Pa.) 476; Bow- 
serv. Bliss, 7 Blackf. 344; Beard v. 


Dennis, 6 Ind. 200; Duffy v. Shockey, . 
11 Ind. 70; Broad v. Jallyfe, Cro. Jac. 
596; Clerk v. Taylors of Exter, 3 Lev. 
241; s.c. 2 Show. 345, 364; Clerk v. 
Crow, 2 Barn. 463; Harrison v. Gard- 
ner, 2 Madd. 198; Williams v. Will- 
iams, 2 Sw. 253; Mitchell v. Reynolds, 
1 P. Wms. 181; 8s. c. 10 Mod. 27, 83, 
130; Fort. 296; Mayor of Winton rc. 
Wilkes, 2 Ld. Raym. 1131; Chesman 
v. Mainby, Fort. 297; s.c. 2 Strang.. 
739; 2 Ld. Raym. 1496; 2 Bro. P. C. 
234; Colmer v. Clark, 10 Mod. 230; nom. 
Clerk ». Comer, Lee Rep. Hardw. 53; 
Davis v. Mason, 5 T. R. 118; Bunn v. 
Guy, 4 East, 190; Gale v. Reed, 8 East, 
80. 

‘ It is said in the early case of Clerk 
v. Taylors of Exter, 3 Lev. 241, s. c. 2 
Show. 345, 364, that “a promise upon 
a good consideration as for transfer- 
ring his trade or shop, that he shall not 
use the trade in the town where he 
ought to use it, they allowed to be 
good;”’ citing 2 Hen. V., fol. 5, pl. 22, 
26. Itis held in Pemberton vr. Vaughan, 
10 Q. B. 87; s. c. 59 Eng. C. L. 87, that 
an agreement to give up a house and 
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in a given place ' for a specified time.’ 


And equity will compel 


specific performance and enjoin the violation of such covenants.’ 

3. Presumprion Resrecrine. — It has been said * that all con- 
tracts in partial restraint of trade are presumptively void; ® but 
that presumption may be rebutted by showing that it was en- 
tered into for good reasons.* The burden of showing the con- 
tract to be valid rests upon the person seeking to enforce it.’ 


the good-will of the business carried 
on therein, and not to open a shop in 
the same line of business within one 
mile of such house, is not illegal on 
the ground that the restraint of trade 
is unlimited, in point of time, and may 
continue though the purchaser ceases 
to carry on the business. 

1 In Homer v. Graves, 7 Bing. 735, 
the defendant agreed not to practice as 
a surgeon-dentist within one hundred 
miles of the city of York, where the 
plaintiff carried on that business, and 
it was held an unreasonable restraint 
as being larger than was necessary 
for the fair protection of the plaintiff 
in the employment of his trade. But 
in Bunn v. Guy, 4 East, 190, where a 
practicing physician agreed to sell his 
business and good-will and not practice 
within the territory comprised within 
a circle of three hundred miles in 
diameter, having London for its cen- 
ter, the contract was upheld. Respect- 
ing contracts of physicians not to 
practice within certain territory, see 
Doty v. Martin, 32 Mich. 462; Hol- 
brook v. Waters, 9 How. Pr. 335; Da- 
vis v. Mason, 5 T. R. 118; Gale v. Reed, 
8 East, 80. 

* Arnold v. Kreutzer, 67 Iowa, 214; 
8. c. 25 N. W. Rep. 138; Hedge v. 
Lowe, 47 Iowa, 137; Smalley v. 
Greene, 52 Iowa, 241; s. c. 20 Alb. L. 
J. 475; Baumgarten v. Broadway, 77 
N.C. 8; s.c. 16 Alb. L. J. 135; Tallis 
v. Tallis, 1 E. & B. 391; s. c. 72 Eng. 
C. L. 391. 

> Guerand v. Dandelet, 32 Md. 562, 


570; Ewing v. Johnson, 34 How. Pr. 
202; Harrison v. Gardner, 2 Madd. 
198; Williams v. Williams, 2 Sw. 253; 
Whittaker v. Howe, 3 Beav. 383; Catt 
v. Tourle, L. R. 4 Ch. 654, 659; Shackle 
v. Baker, 14 Ves. 468; Cruttwell v. 
Lye, 17 Ves. 335; Hardy v. Martin, 1 
Cox, 24; Barret v. Blagrave, 5 Ves. 555; 
s. c. 6 Ves. 104; Bozon v. Farlow, 1 
Mer. 459. 

4 Ross v. Sadgbeer, 21 Wend. 166. 
See Stephens v. Aulls, 3 T. & C. 
781; Weller v. Hersee, 10 Hun, 431; 
and also Hitchcock v. Coker, 6 Ad. & 
E. 438; s. c. 33 Eng. C. L. 98; Archer 
v. Marsh, 6 Ad. & E. 959; s. c. 33 Eng. 
C. L. 254. 

5 «Contracts in restraint of trade 
are in themselves, if nothing show 
them to be reasonable, bad in the eye 
of the law.’’ ‘Tindal, C.J., in Horner 
v. Graves, 7 Bing. 735, 744. ‘* If there 
be simply a stipulation, though in an 
instrument under seal, that a trade or 
profession shall not be carried on in 
a particular place, without any recital 
in the deed, and without any aver- 
ments showing circumstances which 
rendered such a contract reasonable, 
the instrument is void.’’ Mallan v. 
May, 11 M. & W. 653. See Prugnell 
v. Gosse, Aleyn, 67; Taylors of Exter 
v. Bacheler, Owen, 143; Year Book, 2 
Hen. V., fol. 5, pl. 26. : 

6 Ross v. Sadgbeer, 21 Wend. 166. 

7 Lord Campbell, C. J., observed 
in Taliis v. Tallis, 1 E. & B. 391, 404; 
s.c. 72 Eng. C. L. 391, that ‘if it were 
res integra, I do not see the objection 


XUM 


il 
| 


CONTRACTS IN RESTRAINT OF TRADE. $85 


Although it does not appear on the face of the contract that 
there was good reason for making it, the plaintiff, it seems, may 
help out his case by proper averments in the pleadings.’ But 
some good consideration ought to be shown on the face of the 
declaration, as the court will not presume one.? 

It was held in Mitchell v. Reynolds* that ‘* wherever such 
contracts stat indiferenter, and for ought appears may be either 
good or bad, the law presumes them prima facie to be bad.’’ 
But this doctrine has been disapproved,‘ and it is now said that 
there is no ‘‘ hard and fast’ rule that a contract in restraint of 
trade, limited as to space, is invalid; but that the validity de- 
pends entirely on the reasonableness of the contract. 

4. Must Be ReasonaB_e. — It is now the well-settled doctrine 
of both this country® and of England,* that a contract in par- 
tial restraint of trade must be reasonable. The question whether 
or not any particular agreement of this sort is reasonable is one 
for the determination of the court.’ The contract, to be upheld, 


to casting on the defendant the burden 
of pleading and proving, as a matter 
of fact that the restraint was more 
than was reasonable.” 

1 Homer v. Ashford, 3 Bing. 322; 
Mitchell v. Reynolds, 1 P. Wms. 181; 
s. c. 10 Mod. 27, 85, 130; Fort. 296. 

2 Hutton v. Parker, 7 Dowl. 739. 

8 Supra. 

* Rousillon v. Rousillon, L. R. 14 
Ch. Div. 351; s. c. 22 Alb. L. J. 212, 
following Leather Cloth Co. v. Lor- 
sont, 21 L. T. (N. 8.) 661; 8s. c. L. R. 
9 Eq. 345; and disapproving Allsopp 
v. Weathercroft, 27 L. T. (N. 8.) 372; 
s.c. L. R. 15 Eq. 59. 

5 Among the latest utterances upon 
this question in this country is the 
recent case of Mandeville v. Harman, 
42 N. J. Eq. (15 Stew.) 185; s. c. 


5 Cent. Rep. 625; decided by the New 


Jersey Court of Chancery, December 

18, 1886, in which the court say that the 

question is undecided in that State 

whether a restraint which is to endure 

for the life of the promisor is reasona- 
VOL. XXII. 


ble, and refused to enforce such re 
straint by injunction for that reason. 
See, also, Live Stock Association v- 
Levy, 3 N. Y. State Rep. 514, and 
Cottrell v. Babcock Printing Press 
Mfg. Co. (Conn.), 35 Alb. L. J. 129. 

® Rousillon v. Rousillon, L. R. 14 
Ch. Div. 351; 8. c. 22 Alb. L. J. 212; 
Hutton v. Park, 7 Dowl. 739; Homer 
v. Ashford, 3 Bing. 322; Mallan v. May, 
11M. & W. 653; Tallis v. Tallis, 1 E. 
& B. 391; s.c. 72 Eng. C. L. 391. 

™ Davis v. Mason, 5 T. R. 118; 
Horner v. Graves, 7 Bing. 735; Ches- 
man v. Nainby, 2 Stran. 739; s. c. 3 Ld. 
Raym. 1456; Homer v. Ashford, 3 
Bing. 322; Mallan v. May, 11 M. & W. 
653; Tallis v. Tallis, 1 E. & B. 391; 
8s. c 72 Eng. C. L. 391; Mitchell v. 
Reynolds, 1 P. Wms. 181, 196. Erle, 
J., says, in Tallis v. Tallis, supra, ‘it. 
always seemed to me a difficulty that 
if the courtis to decide what restraint 
is reasonable they must judicially de- 
termine a question, the solution of 
which may require knowledge both of 
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must appear from special circumstances to be reasonable and 
useful, and the restraint of the covenantor must not be larger 
than is necessary for the full protection of the covenantee in the 
enjoyment of his trade or business." 

If there be simply a stipulation, though the instrument be 
under seal, that a trade or profession shall not be carried on in 
a particular place, without any recital in the deed, and without 
any averment in the pleadings showing circumstances which 
render such a contract reasonable, the instrument is void.? It is 
said in Leather Cloth Co. v. Lorsont,’ that ‘ all restraints upon 
trade are bad as being in violation of public policy, unless they 
are natural and not unreasonable for the protection of the par- 
ties legally dealing with some subject of contract. Public 
policy requires, on the one hand, that a man shall not be at lib- 
erty by any contract to deprive himself or the State of his labor 
and skill; but on the other hand, that a man having a commo- 
dity to sell it most advantageously by prescribing himself by 
any not unreasonable agreement from entering into competition 
with the purchaser.’’ 

a. CRITERION BY WHICH TO BE DETERMINED. — No special 
boundary can be laid down within which all restraint would be 
unreasonable, and beyond which excessive. In determining 
whether the contract is reasonable, such a limit should be laid 
down as would, under any circumstances, be sufficient to protect 
the interests of the party in whose favor it was given, but not 
so large as to interfere with the interests of the public ;* if the 
restraint stipulated for does not exceed that limit, the contract 
should be held valid.’ It seems that any contract is invalid, 
whatever may be the limitations as to time and territory, 


statistics of the trade aud of the geo- 3 39 L. J. (N. 8.) Ch. 86. 

graphical situation of places.”’ 4 Mandeville v. Harman (N. J.), 
1 Dunlop v. Gregory, 10 N. Y. 241, 5 Cent. Rep. 625. See Brewer v. Mar- 

244; Chappel v. Brockway, 21 Wend. _ shall, 19 N. J. Eq. 537, 547. 

157; Nobles v. Bates, 7 Cow. 309. Mallan v. May, 11 M. & W. 653, 
2 See Mallan v. May,11 M. & W. 667; Tallis v. Tallis, 1 E. & B. 391; s. 

653; Prugnell v. Gosse, Aleyn, 67; c. 72 Eng. C. L. 391. See Printing & 

Taylors of Exter v. Clarke, 2 Show. Numerical Registering Co. v. Samp- 

350; Claygate v. Batchelor, Owen, 143; son, 32 L. T. (N. 8.) 354; L. R. 19 Eq. 

s.c. Cro. Eliz. 872; sub nom. Colgate 462, 465. 

v. Bacheler. 
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which imposes restrictions upon one party which are not benefi- 
cial to the other.! And where the restraint contracted for ap- 
pears to have been for a just and honest purpose, for the pro- 
tection of the legitimate interests of the party in whose favor 
it is imposed, reasonable as between the parties, and not spec- 
ially injurious to the public, the restraint is reasonable and valid.? 
But if the restraint is larger and wider in time and territory 
than the protection of the party with whom the contract is made 
can possibly require, such restraint must be considered unreason- 
able in law,’ and the contract which would enforce it, therefore 
void.* 

Lord Tindal said, in Harner v. Graves,’ in discussing this 
question: ** We do notsee how a better test can be applied to the 
question whether this is or is not a reasonable restraint of trade 
than by considering whether the restraint is such only as to 
afford a fair protection to the interest of the party in favor of 
whom it is given, and not so large as to interfere with the inter- 
ests of the public. Whatever restraint is larger than the neces- 
sary protection of the party requires, can be of no benefit to 
either; it can only be oppressive, and if oppressive it is in the 
eye of the law unreasonable.’’ 

5. Must BE Basep on A ConsIDERATION. — Contracts in re- 
straint of trade must be based on a consideration; * some of the 


1 Weller v. Hersee, 10 Hun, 431. 

2 Hubbard v. Miller, 27 Mich. 15, 
19. See Beal v. Chase, 31 Mich. 490; 
Guerand v. Dandelet, 32 Md. 562; 
Ewing v. Johnson, 34 How. Pr. 202; 
Pierce v. Woodward, 6 Pick. 206, and 
Hedge v. Lowe, 47 Iowa, 137, 140. 

3 «Every restraint of trade which 
is larger than what is required for the 
necessary protection of the party with 
whom the contract is made, is unrea- 
sonable and void, as injurious to the 
interests of the public, on the ground 
of public policy. Mallan v. May, 11 
M. & W. 653. 

4 Hitchcock v. Coker, 6 Ad. & E. 
438, 454; s.c. 33 Eng. C. L. 98; Wardv. 
Byrne, 5 M. & W. 548, 561; Horner v. 


Graves, 7 Bing. 735, 743; Whittaker 
v. Howe, 3 Beav. 383, 394; Mallan v. 
May, 11 M. & W. 653; Proctor v. Sar- 
gent, 2 Man. & G. 20, 32; 8. c. 40 
Eng. C. L. 240; Dendy v. Henderson, 
11 Ex. 194, 198; Allsopp v. Wheather- 
croft, 42 L. J. Ch. 12; 8. c. L. R. 15 
Eq. 59. 

5 7 Bing. 735, 743. See, also, Young 
v. Timmins, | Cromp. & Jerv. 331. 

® Chappel v. Brockway, 21 Wend. 
157; Jenkins v. Temple, 39 Ga. 655; 
Hedge v. Lowe, 47 Iowa, 137; Smalley 
v. Greene, 52 Iowa, 241, 243; 8. c. 20 
Alb. L. J. 475; Mitchell v. Reynolds, 1 
P. Wms. 181; 8. c. 10 Mod. 27, 85, 130; 
Fort. 396; Clerk v. Taylors of Exter, 
3 Lev. 241; s.c. 2 Show. 348, 364, 
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cases say an adequate,’ some a legal,? some a good,® some a 
valuable,‘ and others a good and legal® consideration is neces- 
sary to support a covenant in restriction of trade.6 Otherwise 
they would be impolitic and oppressive.’ Without a considera- 
tion such an agreement, if under seal, would be unreasonable,’ and 
if not under seal would be a mere nudum pactum and void. A 
‘sconsideration must always be shown that the contract may be sup- 
ported by the special circumstances which induced its making.’’ ® 

An opinion at one time prevailed," or rather was supposed to 
prevail, to the effect that the courts would inquire into the ade- 
quacy of the consideration on which such contracts are founded ; 
but it has since been said ” that ‘* the court will not look into the 
adequacy of the consideration furthér than to see that some con- 
sideration appeared on the face of the declaration ; ’’ and that rule 
of law has ever since prevailed in England * and in this country." 


1 Noah v. Webb, 1 Edw. Ch. 604; 
Willis v. Day, 2 M. & W. 273, 277. 

2 Beard v. Dennis, 6 Ind. 200; 
Guerand v. Dandelet, 32 Md. 551, 568, 
citing Hitchcock v. Coker, 6 Ad. & E. 
439; s.c. 33 Eng. C. L. 98; Leighton 
v. Wales, 3 M. & W. 545, 551; Pilk- 
ington v. Scott, 15 M. & W. 657; 
Sainter v. Ferguson, 7 C. B. 716; 8. c. 
62 Eng. C. L. 716. 

8 Wright v. Ryder, 36 Col. 342; 
Clerk v. Taylors of Exter, 3 Lev. 241; 
s. c. 2 Show. 345, 364; Hutton v. 
Parker, 7 Dowl. 739. 

4 Lange v. Werk, 2 Ohio St. 519; 
Pierce v. Fuller, 8 Mass. 223; Palmer 
v. Stibbins, 3 Pick. 188; McClurg’s 
Appeal, 58 Pa. St. 51; Whittaker v. 
Howe, 3 Beav. 383; Jenkins v. Tem- 
ples, 39 Ga, 655. 

5 Keeler v. Taylor, 53 Pa. St. 467; 1 
Story’s Eq. Jur. 301, sec. 292. 

® If the consideration of any part 
of the agreement upon which the bond 
was executed, is illegal, or against 
public policy, the bond is void. Car- 
rington v. Caller, 2 Stew. (Ala.) 175, 
179; Powell on Cont. 176; 1 Comyn on 
Cont. 30. 


7 Prugnell v. Gosse, Aleyn, 67; 
Claygate v. Batchelor, Owen, 143; s..c 
Cro. Eliz. 872; nom. Colgate v. Bache- 
ler. 

§ See Hutton v. Parker, 7 Dowl. 
739; and Mallan v. May, 11 M. & W. 
605. 

® Mott v. Mott, 11 Barb. 127, 133; 
Hitchcock v. Coker, 6 Ad. & E. 438; 
8. c. 33 Eng. C. L. 98. 

10 Sedgwick, J., in Pierce v. Fuller, 
8 Mass, 223. See, also, Ross v. Sadg- 
beer, 21 Wend. 166; Palmer v. Stib- 
bins, 3 Pick. 188. 

1 See opinion of Alderson, B., iz 
Pilkington v. Scott, 15 M. & W. 660. 

12 Hitchcock v. Coker,6 Ad. & E. 
4388; s.c. 33 Eng. C. L. 98. 

18 See Archer v. Marsh, 6 Ad. & E. 
937, 957; 8s. c. 33 Eng. C. L. 254; 
Sainter v. Ferguson, 7 C. B. 716; s. c. 
62 Eng. C. L. 716; Leighton v. Wales, 
8M. & W. 545; Pilkington v. Scott, 
15 M. & W. 660; Moss v. Hall, 5 Ex. 
49; Tallis v. Tallis, 1 E. & B. 391; s8.¢. 
72 Eng. C. L. 391; Hitchcock v. Coker, 
6 Ad. & E. 438; 8.c, 33 Eng. C. L. 98; 
Green v. Price, 13 M. & W. 698. 

1 Lawrence v. Kidder, 10 Barb. 641, 


YIIM 


il 


CONTRACTS IN RESTRAINT OF TRADE. 889 


In Pierce v. Fuller,’ the defendant, on consideration of one 
dollar, covenanted never to run a stage on a certain road specified 
under penalty of two hundred dollars, and the court held the 
consideration sufficient. There is an early English case,’ de- 
termined when contracts in restraint of trade were confined 
within much narrower limits than at the present day, in which 
the apparent consideration was as inadequate as in the Massachu- 
setts case. There the defendant, in consideration of ten shillings, 
promised plaintiff to pay him one hundred dollars if thencefor- 
ward he kept a dram shop in Newgate Market, and the contract 
was held good. 

Respecting the amount of consideration necessary to support a 
contract in restraint of trade, see Hubbard vy. Meller2 It was 
held recently by the Supreme Court of Iowa, that ‘* the pur- 
chase by the plaintiff of a stock of goods from the defendant was 
a good consideration for an agreement on the part of the de- 
fendants, made in the same transaction, that they would not 
engage in the sale of like goods at the same place during a 
specified time.’’ * 


James M. Kerr. 
ROCHESTER, N. Y. 


€49; Holbrook v. Waters, 9 How. Pr. 3 27 Mich. 15. 

335; Pierce v. Fuller, 8 Mass. 223. * Arnold v. Kreutzer, 67 Iowa, 214; 
1 8 Mass. 223. 8.c. 25 N. W. Rep. 138. 
2 Bragg v. Tamer, cited in Broad v. 

Jallyfe, Cro. Jac. 597. 
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It is the fashion nowadays to have an Opinion about codification 
or the newest code, but even a slight acquaintance with the earli- 
est of our codes seems to be regarded as an acquisition scarcely 
worth the pains, or even as a valuable accomplishment. To the 
ordinary lawyer in one of our common-law States the jurispru- 
dence of Louisiana is a mere rumor, an unprofitable subject, a 
matter of scantiest information. Perhaps the savor of Roman 
jurisprudence, itself now out of favor with most of us, has helped 
to repel acquaintance with the characteristics and the history 
of the law of Louisiana. Yet for this lack of appreciation there 
isno good reason. Few subjects so well reward attention as the 
unique position in American jurisprudence ocerpied by the law 
of Louisiana, and the singularly interesting course of events 
which out of such varied material has given us the system of 
law now so much in contrast with the other systems of the Union. 
Other states have codes; other governments of modern times 
have composite bodies of law; but in few other modern states 
has the work of a genius lent character and interest to a juris- 
prudence as has the work of Edward Livingston, entering into 
and strengthening the iegal system of Louisiana. At an ear- 
lier period, too, than the compilation of the codes, our inter- 
est gathers about the strange and incoherent mixture of law 
in force in the early days of our ownership of the territory, and 
the confusing complications that ensued. We are led back to 
the Spanish codes of Ferdinand and of Alfonso, and to the Siete 
Partidas of 1348 —the Pandects of Spain,—and we realize that 
medieval customs of Spain were in full force in Louisiana as late 
as the first decades of this century. 

Early law in Louisiana (before the 18th century) there was 
little. Justice was imperfectly administered by a military com- 
mandant. The population was an unsettled one, and the need of 
a system of law was not greatly felt. In 1712, when Crozat took 
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possession under his charter, the legal history of this region be- 
gins. The custom of Paris —a code, first written down in 1510, 
of that mixed Roman and customary law which characterized 
France before the codification of Napoleon — was made the law 
of Louisiana by the charters of Crozat in 1712, and of the West- 
ern Company (John Law’s) in 1717." It was in 1762 that 
Spain, by cession from France, became owner of the territory 
known as Louisiana, including the greater part of the region west 
of the Mississippi, except Texas and California; but six years 
passed before the Spaniards, under Count O’ Reilly, took actual 
possession. When a region is ceded, its local law continues in 
force'until abrogated by the new owner.? Accordingly, in 1769, 
by a proclamation of O'Reilly, all French law was abrogated 
(with the exception of the ** Black Code’’ or slave code, given 
by Louis XV. in 1724, and continued in force by O’ Reilly ),? and 
the Spanish law took its place; nor did the law of France ever 
after reappear in its own name in Louisiana. It was totally 
overthrown‘ and its influence revived only when Livingston, 
Lislet, and their coadjutors, went to the French code for a model. 
Don Alexandro O’ Reilly was a young Irishman of great military 
ability, who, forsaking his country, had served under various 
continental commands, and finally had risen to distinction in the 
Spanish army. He was at this time in high personal favor with 
Charles III. of Spain. Count O’Reilly organized an efficient 
government for the province, and published a portion of the laws 
in the French language, and the substitution of the Spanish sys- 


1 For a summary of the custom of 
Paris, see 1 La. Law J., No. 1, p. 15. 

2 1 Bl. Comm. 107; 5 Martin’s Rep. 
284, 

3 Derbigny, J., in 4 Mart. Rep. 368. 

4 Moreau & Carleton, Introd. to Las 
Siete Partidas, p. 21; Livingston, In- 
trod. to System of Penal Law, 59, 
and ** Batture’’ pamphlet, 5 Hall’s J. 
of Law, 141; Martin, Hist. of La., p. 
211 (ed. 1882); Derbigny, in 4 Mart. 
368; 17 La. Rep. at 227; Gayarré, 
Hist. of La., Spanish Domination, p. 
18; Gayarré’s 3d Ser. of Lectures 


(1852), p. 64; ‘‘Batture’’ pamphlet, 
Du Ponceau (Phil. 1809), p. 11; Am. 
State Papers, Miscell. I., 363, 369. 
But the opposite opinion was stoutly 
maintained by Jefferson (5 Hall's J. of 
L. 20), and by Schmidt, the learned 
editor of the La. Law Journal (I., No. 
2, pp. 96-100); and has sometimes 
been adopted, loosely, it is believed, 
and without much examination: Amos, 
Civil Law, p. 463; 3 Wheaton, 202, n. 
a.; Barb’e Marboris, Hist. of La., p. 
338. 
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tem seems to have been thoroughly carried out. As it happened, 
the common origin of the two systems of law made the transi- 
tion nota radicalone. The attendant friction was due to the per- 
sonality of the new government rather than to the content of the 
new laws. 

What was this law of Spain, received by the people at the 
point of the bayonet, actively enforced for nearly 60 years, and 
tingeing ineffaceably the jurisprudence of the State. 

The early streams of Spanish law wege copious. Roman law, 
culminating in the Theodosian code of 438 A. D., held sway until 
the conquest of Spain by the Visigoths about the year 466, and 
perhaps for a short period thereafter. Euric, the first Gothic 
king, promulgated some written laws of uncertain extent, which 
probably did not displace the Roman law ; and possibly the Bre- 
viary of Alaric II. (itself often called Lex Romana, and based on 
the Theodosian code), published 506 A. D., was in force in Spain 
in the sixth century. But Receswind the Goth, about the year 
672, by atrocious penalties stamped out the Roman law as such, 
and introduced a collection of laws bearing his name, afterwards 
united with other laws of earlier and later date in the West Gothic 
Code, published in the year 700. 

Curiously enough, this code, placed imperiously above the 
Roman system, was in many portions compiled from the Breviary 
of Alaric,! and was therefore largely Roman in its materials. It 
is noticeable, too, that when the statutes and the customary law 
were silent, the Roman law was applied by the judges as a mat- 
ter of conscience. This code? was known as the Forum Judicum, 
afterwards corrupted into Fuero Juzgo, and enjoyed sole author- 
ity, in the kingdom of Castile at least, until the reign of Alfonso 
the Wise. Meanwhile the terrible political convulsions attending 
the expulsion of the Moors and the consolidation of the Spanish 
kingdom left its laws as a whole in a distracted state. Other 
codes made their appearance, based partly on custom, partly on 


1 See Savigny, Gesch. des Rom. 2 Strikingly different from the other 
Rechts, II., ch. VIII., § 25; Palgrave, codes of that time, says Savigny, in 
in 81 Edinb. Rev. 94, 109; Dahn, the originality, eloquence and philo- 
Westgothische Studien, 3-12 et passim, sophic tone it exhibited. 

Die K6nige der Germanen, vol. VI. 
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the civil law, —the Fuero Viejo, the Fuero Hidalgo, and the 
Fuero de Leon. In 1256 Alfonso the Wise began the prepa- 
ration of a uniform system of jurisprudence for his dominions. 
Here again, while indigenous customs found a place, the juris- 
consults took from the legislation of Justinian, sometimes 
by translation almost literal, the body of theircode. They chose 
for some reason (probably the penalty which still technically 
attended the citation of Roman law), as inthe Fuero Juzgo, not 
to acknowledge the source of their borrowing, and_ referred 
to the rules of Roman law as the precepts of the ancient 
sages (los sabios anliguos). ’ The code was published in 1348,) 
and this great work, known as the Siete Partidas, has ever since 
furnished the fundamental principles of the law of Spain.? In 
the next few centuries several supplementary compilations made 
their appearance. The different bodies of lawin force in Louisi- 
ana under the dominion of Spain were the Siete Partidas, the 
Recopilacion of Castile (published in 1567, and last amended 
in 1777), the Recopilacion of the Indies (containing laws 
specially applicable to Spain’s colonial possessions), whatever 
royal Edicts (Cedulas) had been directed to the courts of 
Louisiana, and, to an uncertain extent, the early codes already 
mentioned. 

In 1801 Louisiana was ceded by Spain to its former owner, 
but not until late in 1803 did France enter upon the territory, 
and then only in order to deliver possession to our own nation, 
purchaser under the treaty of 1803. This temporary occupation, 
however, was not attended by the promulgation of any system 
of law, and so by the rule already mentioned the Spanish law 
was in no way abated, but remained in full vigor. In 1804 the 
United States established a territorial government for its new 
region, and in March, 1805, the district of Orleans ( substantially 


1 A part of it, Hl Fuero Real, bear- 
ing to the principal work the relation 
which the Institutes of Justinian bear 
to the Digest, having appeared in the 
reign of Alfonso. 

code of legal principles,’ 
says Chancellor Kent (2 Com. 240), 
“‘which is at once plain, simple, con- 


cise, just and unostentatious to aa 
eminent degree.”’ 

3 A few edicts concerning the form 
of government were put forth, and by 
a special proclamation the Black Code 
already mentioned, was continued in 
force. It was re-enacted by the terri- 
torial legislature June 7, 1806. 
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corresponding to the present State of Louisiana) was set apart 
and a separate government given. 

What, then, under the new ownership, was the condition of the 
law of Louisiana? Most perplexing and intolerable. 

The perplexity lay in this. Until repealed, expressly or im- 
pliedly, by the new power, all Spanish law remained in force. 
The legislative acts material to effect a repeal were five in number, 
three acts of Congress and two acts of the first territorial gov- 
ernment. The act of Congress authorizing the president to take 
possession‘ of the province (31 Oct., 1803) left unchanged its old 
laws, vesting in new oflicers the power to administer them. The 
act of 26 March, 1804, organized the different branches of 
government, and provided, among other things, for the writ of 
habeas corpus and for trial by jury; expressly declaring, more- 
over, that all laws in force in the territory at the passage of the 
act and not inconsistent with it, should continue in force until 
altered by legislation. The act of 2 March, 1805, contained the 
same clause. The legislative council, on 4 May, 1805, passed 
an act for the punishment of crimes and misdemeanors, specify- 
ing a number of offenses and directing that they be construed 
and tried according to the common law of England. A sub- 
sequent statute of 3 July in the same year, adding a few 
crimes to the list and prescribing a common-law trial for 
‘+ all other crimes,’’ was repealed in the ensuing year. Finally, 
it should be remembered that upon the cession the constitu- 
tion of the United States became the supreme law of the terri- 
tory. 

In all these legislative acts there was no express repeal. 
Whatever ‘change occurred was effected by implication,— that 
is, such laws as were inconsistent with the new provisions were 
thereby abrogated. Briefly, then, the laws repealed were (1) 
those inconsistent with the new form of government, — suchas 
the royal prerogative, the mode of appointing officers; (2) 
those inconsistent with the institutions of our constitution, — 
such as laws interfering with the liberty of the press, with 
the right to trial by jury; (3) the offenses corresponding to 
those referred to in the territorial act, and the law of evidence 
and of procedure so far only as those offenses were concerned; 
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perhaps, also,’ the laws dealing inany way with offenses prohib- 
ited since the cession. What procedure was 4o apply to other of- 
fenses already existing or subsequently created was not indicated. 

Confusing, indeed, then, was the condition of jurisprudence in 
Louisiana. The Fuero Juzgo, Fuero Viejo, Fuero Real, Recopi- 
lacions, Siete Partidas, Cedulus, our Federal constitution, several 
legislative acts representing the incorporation of an uncertain 
element of common law, —it was not enough that these codes 
and statutes pressed in on all sides and claimed the obedience of 
the citizen. It was not even certain that all of these codes did 
in fact have the force of law, or what part of each, if any, was 
in force.2, Worse than this, copies of the older codes were rare. 
Complete collection of all there was none. Of some nota single 
copy existed.* Yet all, old or new, rare or plentiful, were still as 
potent rules of conduct —so far as they were in force —as the 
most public and recent proclamation. Moreover, the institutions 
of the two systems, differing in parentage as well as in language, 
were repugnant and not easily reconciled. The confusion of 
tongues, too, impeded the administration of justice. For of- 
fenses and suits other than those enumerated in express legisla- 
tion it was difficult to say how the administration of justice should 
be conducted, — whether Spanish or English rules of evidence and 
procedure should be adopted. 

But this was not all. Remaining at the beginning of this cen- 
tury, in a republican community, were provisions dating back to 
the time of the Gothic conquerors, 

‘*Enrolled penalties * * * strict statutes, and most biting laws,’’ 


—some barbarous, others merely absurd or repugnant to modern 


: Livingston, Introd., etc., p. 62. the counsel. The case was often 


2 At a later date, Livingston, hoping 
for better things, wrote: ‘ Foreign 
laws can no longer be imported by the 
package or described in the act of in- 
troducing them, as goods are in the 
bill of lading, ‘ contents unknown.’ ”’ 

8 Martin’s Hist., p. 344. 

4 Courts of justice were furnished 
with interpreters versed in the French, 
Spanish and English languages, these 
translated the evidence and the charge 
of the court, but not the arguments of 


opened in the English language, and 
those of the jury not familiar withit 
were allowed to retire to the gallery. 
The defense being in French, a similar 
privilege was then allowed to those 
jurymen who did not understand that 
language. The jury thenretired, and, 
each contending that the argument he 
had heard was conclusive, a verdict 
was finally reached as best they could. 
Martin, p. 345. 
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notions, but all equally out of date and unfit for enforcement. 
For example, if a lawyer died after beginning a suit, the heirs, 
if they tendered another capable lawyer, might claim the whole 
of the stipulated fee. The penalty of infamy, entailing the 
most serious disabilities and penalties, was imposed without dis- 
crimination upon the lightest offenders, and even upon an un- 
successful defendant in a civil suit. The rules regulating the 
incompetency of witnesses far surpassed the English rules of the 
last century in their power to pervert justice. It was a criminal 
offense to throw into the street, by way of insult, a book given 
one to bind or clothes given one to repair.!. If an injured party 
afterwards sat with the wrong-doer or lived with him, the right 
to reparation was lost.? Banishment and confiscation of prop- 
erty were the fate of the advocate who betrayed the secrets of 
his client or intentionally cited the law falsely.* It seems be- 
yond a doubt that torture was a legal possibility, — not to com- 
pel the accused to confess (for this the constitution forbade), but 
to force out testimony as to accomplices, and to extract the truth 
from a prevaricating witness. In many instances the sentence 
lay wholly in the discretion of the judge. In capital cases he 
could at his pleasure choose, as the mode of punishment, decap- 
itation by the sword (though not —such was the tenderness of 
the law—by the saw or the reaping-hook), burning, hanging, 
or wild beasts; and a judge was found (according to a trust- 
worthy account), who exemplified the terrible potentiality of 
these obsolete yet living laws, and condemned a slave to be 
burned alive at the stake, the sentence being executed in his 
presence. 

In April, 1805, the first step was taken towards reclaiming the 
land from the tangled growth of law that covered it, and Liv- 
ingston’s Code of Procedure was adopted. Not until 1828, 
however, was the last step taken and the process of codifica- 


1 Partida 7, tit. 9, Law 6. 

2 Jb., Law 22. 

8 Id.,7,7, 1. 

4 Id.,7, 30,8. The judge is di- 
rected to select for this operation of 
cruelty and horror the youngest, the 
most delicately framed, the most ten- 


derly educated, and — is this an earthly 
or a hellish code that I am review- 
ing? — where there is a father and a 
son, to rack the limbs of the child in 
the presence of the parent.’’ (Living- 
ston, Introd., etc., p. 70.) 
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tion abandoned. During those twenty years the uncertainties. 
of the law abated only partially. To some extent the legal 
atmosphere was cleared by the code of 1808; but new penal 
statutes of doubtful bearings were constantly passed, and 
the sum total of gain made was little. As a last straw, the 
act of 1806, creating the Superior Court provided for three 
judges, any one of whom constituted a quorum, and might sit 
separately, rendering a decision of last resort. Thus a new 
opportunity was offered for increasing the discord and confu- 
sion. 

But this period was the Augustan age of the bar of Louisiana. 
The breadth of research which the circumstances forced upon 
them tended to make and did make jurists of them all. During 
those twenty years the lawyers drew for their authority upon 
the Gothic, Spanish, and French codes, the Roman and the civil 
laws, with their attendant cloud of commentators, and, finally, 
upon the common law of England and its developed form in this 
country. This keen exercise was not reserved for the leaders of 
the bar; it was a matter of daily experience for all. Upona 
random page in the reports of cases of that period one may 
expect with equal probability a citation from Binney or Ulpian, 
from Lopez or Pothier, from Croke or Vattel. There first in this 
country, and there only, perhaps it might be added, was found 
at the bar a taste for comparative jurisprudence. The names of 


the brilliant ones of that day are not often heard now, but Hall, 


Derbigny, Duponceau, Brown, Lislet, Workman, Mazureau,. 
were eminent names in that creative era. 

Perhaps the leading figure, in earliest times, was Frangois 
Xavier Martin, judge of the Superior Court from 1810 to 1813, 
and of the Supreme Court from 1813 till his death in 1846. 
Removing from North Carolina at an early age, he began life 
again in this new field. Of foreign birth and in his youth 
extremely poor, he was a man of broad tastes and high accom- 
plishments. His literary vigor was remarkable, and besides a 
translation of Pothier on Obligations (the first ever published in 
English) and other legal works, he wrote a history of North 
Carolina, his first home, and, later, of Louisiana. His solid legal 
culture brought him into frequent contact with Kent and Story,, 
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and made him no unequal companion; and in 1841 Harvard Uni- 
versity honored him with the degree of LL.D. 

Better known to-day, and a greater than Martin, is Edward 
Livingston. In more than one way his history has been the his- 
tory of his State and of the nation, and needs no mention here. 
But his legal genius has never been sufficiently appreciated in 
this country.1. He may be called the greatest creative jurist we 
have seen. Heis the Bentham of American jurisprudence, without 
the blemishes of that great critic. It was Bentham’s misfortune 
too often to overshoot his mark, perhaps as much by not being 
thoroughly grounded in the law he criticised as through any other 
cause. Livingston shared with Bentham his contempt for the 
rubbish and the useless fictions that disfigured (and in part still 
disfigure) the common law of England and the United States; 
but he had moderation and clearer perceptions, and was not 
only a master of the common law, but was thoroughly acquainted 
with the civil law and widely read in the continental writers. To 
this he added a store of common sense, an intimate knowl- 
edge of humanity, the spirit of high purpose, and, watching 
and restraining all, an eye for the feasible and the practical 
in legislation. One passage from his Code of Criminal Pro- 
cedure will perhaps suggest the comprehensiveness of his mind 
and his acute perception of legislative ends and their means. 
The selection is from the part of the code giving a discre- 
tion to the judge as to the apportionment of punishment when 
circumstances of aggravation exist,?— a subject which in exist- 


1 Far otherwise abroad, where his be considered as circumstances of 
name, with a few others, is especially aggravation: 
associated with our jurisprudence, “<1, If the person committing the of- 
Hunt mentions (Life, p. 278), among fense, was by the duties of his office, 
those who have expressed their ad- _ or by his condition, obliged to prevent 
miration for his work, Hugo, Ville- the particular offense committed, or to 
main, Bentham and Maine (who called _ bring offenders committing it to justice. 
him ‘*‘ the first legal genius of modern * * ¥* 3, Although holding no 
times’); Taillandier, Livingston’s office, if his education, fortune, pro- 
translator in France, mentions (‘‘No- fession, or reputation placed himin a 
tice Nécrologique’’) in a similar list situation in which his example would 
Julius, Mittermaier, de Beaumont, probably influence the conduct of 
and de Tocqueville. others. 

2 «Art, 433. The following are to * * * «7, When the condition 
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ing systems of legislation has received far too little develop- 
ment. 

Leaving the figures of this attractive period, — what was the 
process of codification and how far was it accomplished? 

In the early daysof American dominion there took place a large 
influx of lawyers from other States (Livingston among them ), 
and naturally a strong effort (claiming as its justification an 
equivocal expression in tlre congressional ordinance relating to 
the territory) was made by them to secure the adoption of the 
common-law rules in which they had been bred, at least for the 
forms of procedure to be followed. But the unfairness of such 
a measure, in a community accustomed only to law of a Roman 
origin, excited the opposition of the native lawyers, and of 
Livingston, long convinced of the superior excellence of the 
civil law. The champions of the common law were de- 
feated and Livingston was selected to draw up a code of 
procedure. His code was adopted in 1805, and simple yet 
adequate, stood successfully the test of use until it was re- 
placed by the more ambitious code of 1825.7, In 1808 Moreau 
Lislet and James Brown (afterwards Minister to France), who 
had been appointed to prepare a civil code, presented their 
results, which were adopted by the second territorial legislature. 
But this document did not purport to cover the whole body of 


of the offender created a trust which punishment, although they form no 
was broken by the offense or afforded aggravation of the offense; these 


him easier means of committing the 
offense. 

* * * 6610, When the injury was 
offered to one whom age, sex, office, 
conduct, or condition entitled to re- 
spect from the offender. 

‘©11. When the injury was offered to 
one whose age, sex, or infirmity ren- 
dered incapable of resistance. 

‘¢12. When the general character of 
the defendant is marked by those pas- 
sions or vices which generally lead to 
the commission of the offense of which 
he has been convicted. 

** Art. 434. There are also circum- 
stances which ought to enhance the 


are: 

“1, The frequency of the offense. 

‘© 2, The wealth of the offender * * * 
Where the punishment is an alterna- 
tive of fine or imprisonment * * * 
and the wealth of the offender is so 
greatas to render the payment of the 
highest fine that can be imposeda mat- 
ter of little importance, imprisonment 
ought to beinflicted. * * *” 

1 E. Livingston: ‘* Aux Electeurs 
du premier districte, etc.,”? 21 Mai, 
1825: Eustis, C. J., in 7 La. Ann. 418. 

? Bentham’s Works (Bowring’s 
ed.) xi, 52. 
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the laws, and to a limited extent only did it abrogate reference. 


to the Spanish law. It was modeled on the projet of the Code 
Napoleon (for a complete copy of the latter was not at that time 
accessible), and the whole body of French jurisprudence was 
thus introduced into the arguments and decisions of the courts of 
Louisiana. Martin’s Digest, authorized by the legislature, ap- 
peared in 1816, but it included only statute law. In 1820 the 
codifying spirit acquired fresh zeal, and by the act of Feb. 10, 
the preparation of a criminal code was authorized.’ His pre- 
liminary report was approved by the legislature in 1822 and 
again in 1823, but by an accident the draft was destroyed in 
November, 1823, and when, after two years of toil, he had 
rewritten it, the legislative mind seems to have altered? and the 
code was not adopted. Futile attempts were made, the last in 
1831, to secure its adoption (Livingston’s absence in other 
fields probably contributed to the failure), and the opportunity 
of possessing perhaps the most enlightened and most nearly 
perfect criminal code ever compiled was stubbornly rejected by 
the people of Louisiana. 

In other quarters, however, the work of systematization ad- 
vanced. Moreau Lislet, Livingston, and Derbigny, appointed in 
1822 to prepare a civil code and a code of practice, reported in 
1825 a code of practice, probably founded on the earlier one of 
Livingston,’ but of ampler scope, and a new civil code. Both 
were adopted. The civil code was intended to supplant all exist- 
ing law relating to the subjects covered by the new document, 


1 An opening sentence in the pre- found to declare that one of the two 
amble —‘‘ It is of primary importance objects of criminal law is the satisfac- 
in every well-regulated State that the tion of the passion of revenge within 
code of criminal law should be  properlimits. (Gen. View of Crim. 
founded on one principle, viz., the Law, etc., pp. 98-9.) 
prevention of crime,’? —is an expres- 2 Largely, it is said, through the ef- 


sion of advanced thought noticeable for 
those days as a legislative utterance, 
and in contrast even with the divided 
sentiment of to-day, when Sir James 
Stephen (doubtless misled by the 
English system of prosecutions and 
confounding the motive of the prose- 
cutor with the object of the law) is 


forts of Judge Seth Lewis, a perverse 
defender of the established order (or 
disorder) ofthings. See ‘ Remarks, 
etc.,’”? Seth Lewis, 1831; ‘Some 
Strictures, etc.,’? Seth Lewis, 1825. 

® Gilpin, Biographical Notice of 
Livingston. 
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but a doubt arose as to the efficacy of this repeal,' and by the 
act of 25 March, 1828, all civil laws? existing before the prom- 
ulgation of the new code were repealed. Thus were finally swept 
away the laws of Spain.* It is said that the part of the code 
dealing with obligations was entirely from Livingston’s hands. 
The codifiers, in their report of 1823, declare that ‘‘ in the 
Napoleon code we have a system approaching nearer than any to 
perfection,’’ and their code evinces their admiration for the con- 
tinental model which they took. The form, and, in general, the 
titles and divisions correspond closely to those of the French 
code. The Louisiana jurists evidently took the latter as their 
original material, and in their discretion pruned from it unsuita- 
ble clauses, or added to it desirable provisions taken from other 
systems or suggested by their own experience. All helpful 
sources were freely sought, and there was no servile adherence 
toany model. It was intended atthe same time to reduce the law 
merchant to the form of a code, but this part of the general work 
was never adopted,‘ and in commercial matters the law merchant 
of the United States remained in force, when not in conflict with 
legislation or usage in Louisiana; * for it had been held that by the 
cession the law merchant of the United States came into force,® 
and it was in existence side by side with the old code.” It was 
also intended to present in codified form the rules of evidence.’ 
Possibly at first the Spanish law of evidence had prevailed, but 
at an early date the practice changed,’ for the harshness of the 
Spanish law and the difficulty of conducting jury trials by other 
than the accustomed rules of evidence made it easy to find a 
justification on the ground that the Spanish law was inconsistent 
with the institutions of the new government and was therefore 
repealed.” The plan of a code of evidence was not carried out, 


1 6 Mart. (N. s.) 90. 5 5 La. Rep. at 408. 
2 That is, not as distinguished from 6 2 Reb. 122. 
criminal laws, but as embracing alllaw 7 2 Mart. 304; 12 Id. 498. 
of Roman origin: 5 La. Rep. 493. § 8 La. Ann. 131. 
37 La. Rep. 543. * 3 La. Rep. at 86; 9 La. Rep. 520. 


4 Martin, J., in 2 Robinson’s Rep. 10 6 Mart. at 673; 10 Id. at 566. 
122; it was never prepared, according 
to 19 La. Rep. at 592. 
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but many of the leading principles of the subject were inci- 
dentally incorporated in the civil code.' 

At this time then (1828) the great body of private law was in 
codified form, arranged and founded on Roman law principles, 
modified by considerations drawn from various sources. The 
commercial law was that in force generally throughout the 
United States, and was still to be found in the decisions of the 
judges. The criminal law included only statutory offenses, but 
for the definitions of the larger number of those offenses 
search had to be made in the common-law decisions.. The law 
of evidence was the common law, still uncodified. Practice 
and procedure were governed by the code of 1825. The com- 
mon-law element was and is perhaps larger than is usually 
believed by lawyers of other States. The terminology of the 
English law crept in with the language, and is found here and 
there through the law in places where it would be least looked 
for. Perhaps in no portion does the spring of the civil law 
flow pure for any long period. Yet the civil code is thoroughly 
and essentially Roman, and it remains true that the Roman 
system of law must form a fundamental part of the equipment of 
a lawyer in Louisiana. 

Later changes in the law have not been radical, and, it may be 
added, have not been characterized by the reforming spirit of 
1820-30. Several digests have appeared, the codes have been 
amended, and general revisions of the statute law have been 
made in 1854-5 and in 1870; but that first of all legislative 
duties, the publication of a penal code, has never been executed. 


JouN Henry WIGMORE. 
BosToNn. 


119 La. Rep. at 591. 
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«* Losses by collision have of late been increasing in number:”” 
‘*the great loss of property and risk to life are every day the 
subject of common observation.” So said the learned Dr. 
Lushington as far back as 1843. 

‘Could an accurate statement be framed of the number of 
lives lost, and the amount of property destroyed in any one year 
from collisions of American ships and steamers on the ocean, and 
on our lakes and rivers, it would furnish an awful description of 
this formidable danger.’’ ? 

‘*The great increase of navigation and the multiplication of 
clipper ships and steamers, as a natural consequence, largely 
augment dangers of this sort; and it will be found upon follow- 
ing the adjudications of the courts of admiralty jurisdiction in 
this country, that very many of the cases that come before them 
are cases of collision, and it is therefore important that the rules 
of its prevention should be uniform throughout the commer- 
cial world, and that they should be plain and simple, and founded 
on principle.’’ 

In order to obtain an exhaustive knowledge of the laws of 
shipping, it will be necessary to examine the records of the past, 
for the courts of to-day are governed in many cases by principles 
laid down in the middle ages, to say nothing of not a few that 
were first applied centuries ago by the tribunals of Greece and 
Rome. 


1 42 Westminster Rev. 117. According to the Lloyds, there were 

2 Flander’s Adm. Law, 288. in the year 1878, 1,790 sailing vessels 

5 The Osprey, 1 Sprague, 249. and 836 steamships in collision. 
actinene for _ years as published by In the Admiralty Division of the 


No. Damaged. Sunk, High Court of Justice, in England, 
2062 1200 185 there were instituted in the year end- 
bass 157 ing October 31, 1878, actions in which 
1487 167 sums amounting to £985,550 were 
claimed for damage by collision. 

Yearly average..... 2204 1302 171 


at. 
“Wes 


904 MARITIME COLLISIONS: INSCRUTABLE FAULT. 


** Some do attribute the first making of sea laws to the Pheni-. 
cians and Carthaginians because Pliny doth ascribe the art of 
sailing unto them. But by the most ancient records, the begin- 
ning must be from the inhabitants of the island of Rhodes, sit- 
uated within the Mediterranean Sea, who were most famous for 
shipping and sailing (as Strabo hath written), and surpassing 
all Nations in the knowledge of Equity and Marine cases, and 
the Mediterranean Sea was, for above one thousand years, only 
ruled by their Law called the Rhodian Law, although augmented 
with some additions by the Romans. At last (as some have re- 
corded), when all sorts of laws by the eversion and lacerating of 
the Roman Empire were in a manner Buried, the rulers of Rome, 
in the year 1095, made new Sea laws and Statutes, and so did 
every chief seafaring town upon the said Mediterranean coasts, 
adding thereunto other Ordinances. 

** So did they of Marseilles, in the year 1162; Gennoa, in 
the year 1186; they at Peloponessus, called Morea, in the year 
1200; the Venetians, in the year 1262; Constantine, 1270; 
James, King of Arragon, 1340, and they at Barcelona, 1434; 
which Laws are collected and extant unto this day (1686). 

** But on the great Ocean Seas, the first laws were made by 
the inhabitants of the Island of Oleron, situated on the sea coast. 
of France near S. Martin de Rea against the River of Charante, 
which was called Le [oll d.’ Oleron. By which the controver- 
sies on that Coast were determined, and the said Laws were. 
afterward dispersed and brought in use in Hngland and the Low 
Countreys. 

‘* Whereupon divers Statutes, both in England and Scotland 
have been enacted for Sea faring business.’’? 

While it is impossible to give the year of the establishment of 
Courts of Admiralty in England, it is clear that the laws of 
Oleron were adopted as her first maritime laws, and that the same 
were promulgated during the reign of Richard I.? 

Being an outgrowth of the Civil law, these courts proceeding 
without a jury, were viewed with jealousy by Common law judges. 


1 Lex Mercatoria, Malynes 87, (ed. 2 Etting’s Adm. Jurisdiction, 16. 
1686). 
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They professed to look upon the admiralty as an intruder, ad- 
ministering a foreign Code, and, under pretense of justice, seek- 
ing to steal away the hearts of the people from the trial by jury 
and the sterner proceedings of the Common law; s0 an effort 
was made to deprive Courts of Admiralty of a large share of 
their powers. 

The subject in hand does not require an account of the vindic- 
tive animosity with which the opposing judges waged their wordy 
warfare; it will be enough to say that the jurisdiction of mari- 
time courts was finally contracted to the narrowest limits, and so 
remained till recent statutes have again extended it in a most 
beneficial manner.! 

And furthermore it is a fact that there is a feeling in England 
against Courts of Admiralty to this day, for as late as 1867, in a 
petition to Parliament, the members of the English Bar and 
Special Pleaders asserted, with reference to the passage of the 
bill having for its object the ‘* extension of the jurisdiction of 
the High Court of Admiralty; ’’ «that it is highly undesirable 
and retrograde to adopt any reform tending to perpetuate the 
special jurisdiction and doctrines and procedure of the High 
Court of Admiralty,’’ and suggesting that ‘‘a preferable course 
with a view to future reform, would be to abolish the High Court 
of Admiraity, and to transfer its jurisdiction and all its powers 
to the existing Courts of Law, and to appoint additional judges 
to the Superior Courts of Law at Westminster.’’ ? 

It is not our purpose, however, to dwell at any length upon the 
development of this branch of the law except so far as it applies 
to collisions resulting from inscrutable fault. 

Nearly all the old writers on maritime law have laid down the 
doctrine that there should be an equal division of the loss in all 
cases of this sort. 

Emerigon gives his full approbation to the rule as well founded 
in principle. 

Valin justifies the doctrine on the ground of expediency. 


1 Brown’s Adm. in Civil Law, 85; 2 Wendt Maritime Legislation, 
Dunlap’s Adm. Practice, 19; 3 Black- 144-5. 
stone’s Com., 107; The Jerusalem, 2 
Gal. 348; Warring v. Clark, 5 How. 453. 
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So ran the laws of Oleron. 

So reads the Hanseatic Code. 

The rule was followed under the Danish, Lubeck and Prussian 
laws. 

Cleirac seems justly to place it on a presumption that both ves- 
sels are blamable, and their justification unsatisfactory; and 
Pothier on the footing of equity and public expediency, that ship- 
masters may be more careful in taking all possible precautions. 

But notwithstanding the almost universal acceptance of this 
doctrine by the courts of continental Europe the rule does not 
appear to have been applied by the Admiralty Courts of En- 
gland, except where both ships have been found in fault for the 
collision.! 

Chief Justice Denman said in Devaux v. Salvador,’ of the rule 
of equal division in case of loss resulting in a collision, both 
being in fault: ** It is an arbitrary provision in the law of na- 
tions not dictated by natural justice nor possibly quite consist- 
ent with it.”’ 

The rule has been steadily opposed by the judges of the 
English common-law courts, who hold that a wrong-doer cannot 
take advantage of the circumstances that the party proceeded 
against, is likewise in fault, but supposing that his own fault has 
contributed to the collision, must bear his own loss. 

An attempt was made to enforce, toa certain extent, the doc- 
trine of the common-law courts by legislation. 

It was enacted in 1854,’ that in case of collision resulting from 
non-observance of rules enacted at the same time, with reference 
to steering, carrying lights and the like, the wrong-doer should 
not be entitled to recover any damages from the vessel proceeded 
against. 

It was found, however, that the ancient customary rule was 
too strong for this Statutory innovation. 

In the first place it was determined in the Admiralty Court 
that this legislation was not binding as against foreign ships run 
into by either foreign or English ships on the high seas; and then 


1 Marsden’s Colls. at Sea, 52. 3 17 & 18 Vict. C. 104, sec. 298. 
24 Ad. & El. 420 (1836). 
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on principles of reciprocity, that it was not binding on English 
ships making claim on foreigners for such collisions. 

Accordingly in the Merchant Shipping Amendment Act,' the 
clause above referred to was repealed, and the old rule of divid- 
ing damages was re-established. 

‘¢ There are no better means,’’ said Valin, ‘‘ of making the 
masters of small vessels, which are liable to be injured by the 
slightest shock, attentive to avoid collision, than to keep the fear 
of paying for half the damage constantly before their eyes. 

** And if it be said that it would have been a shorter and more 
simple mode of adjustment to let each party bear the loss he had 
sustained, as arising from casus fortuitus, the answer is, that 
then the masters of large ships would have made light of colli- 
sion with those of smaller burden. Upon the whole, therefore, 
no rule is so just as that of equal apportionment.? 

‘Strict justice would seem to require that the burden of 
making good the loss should fall upon the two delinquents in 
proportion to their delinquency, but in practice the proportion is 
impossible to be ascertained.”’ 

Such a rule, if adopted, would be utterly impracticable for 
the reason that the court cannot apportion the loss according to 
the guantum of neglect or culpability on the one side and the 
other ; hence equal apportionment is the universal rule where 
there is mutual fault, even though the fault on one side may be 
much greater than the fault on the other. 

**It might be extremely difficult,’’ said Lord Gifford in Hay 
v. LeNeve, ‘‘ to regulate the quantity of neglect on the one side 
and the other and to apportion the damages by any other rule.’** 

As the admiralty rule now stands, therefore, if the vessel pro- 
ceeded against is solely in fault, that vessel is liable in damages to 
the other. If both are in fault, each party may recover from the 
other one-half of his damages. If neither is in fault, the colli- 
sion having resulted from inevitable accident, each vessel bears 
its own loss.‘ 


125 & 26 Vict. C. 63, sec. 29. see The Milan, Lush. Adm. 401; The 
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This rule of equal division has been followed by the Admiralty 
Courts of the United States in all cases of collision, both vessels 
being in fault.' 

** The enforcement of the principle here sanctioned is not only 
vindicated as in itself just and equitable, but in its application to 
the navigation of the western waters, as altogether expedient. 
Heretofore in cases of collision the great object of each party 
has been to prove his adversary exclusively in the wrong, and 
therefore avoid all pecuniary liability, and it is almost proverb- 
ially true that in collision cases each party has but little difficulty 
in sustaining by the proofs, any state of fact which may be 
insisted on. In most cases the witnesses on either side, from a 
misapprehension of the facts, or a dishonest purpose of repre- 
senting them falsely, involve the transaction in such doubt and 
uncertainty as to render it impossible to reach a satisfactory con- 
clusion. If, under such circumstances, a reasonable ground is 
furnished for the conclusion that there is fault on both sides, and 
that each party should share in the loss sustained, there would 
be greater caution and vigilance in navigation, and less effort 
and less temptation by corrupt or unfair means to misrepresent 
or distort facts.’’ ? 

** No case is to be found in the books (English) in which dam- 
ages have been recovered in a case of inscrutable fault.’’ ® 

In the case of the Woodrop Sims‘ (1855), Sir Wm. Scott said: 
‘* There are four possibilities under which collisions may occur: 

Where neither are to blame; 

Where both are to blame; 

Where one only is to blame; 

Where the suffering party is to blame.’’ 


Adm. 828; The Friends, 4 E. F. Moo. 
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In a noted commentary on the laws of Scotland, ' this passage 
is to be found: ** It [meaning the question as to damages in cases 
of inscrutable fault] seems therefore to be a point still open to 
consideration in England and here.’’ 

It would seem from the language of the court in the case of 
The Catharine of Dover,? that the rule is established in England 
that in a case of inscrutable fault or blame, the loss must be 
sustained by the party on whom it has fallen. 

In summing up the facts to the masters of Trinity House, 
whom he had called to his assistance, Sir Christopher Robinson 
said, the result of the evidence will be one of three alternatives: 

‘¢ Either a conviction in your mind that the loss was occasioned 
by accident, in which case it must be sustained by the party on 
whom it has fallen, ov a state of reasonable doubt as to the pre- 
ponderance of evidence which will have nearly the same effect ; 
or, third, a conviction that the party charged with being the cause 
of the accident is justly chargeable with the loss of the vessel ac- 
cording to the rules of navigation, which ought to have governed 
them.” 

‘Tt is not perhaps quite certain whether the learned judge had 
in mind, at the moment, a case where there was a collision by 
some fault, but it was uncertain which party was in fault, when 
he speaks of a state of unreasonable doubt as to the prepon- 
derance of evidence, or whether he applied that language to a 
doubt whether it was a loss by accident or not. * * * If 
his language was meant to apply to a case of inscrutable fault or 
blame, then it would seem to affirm the rule in England to be, 
not to apportion the loss in such cases. If it was meant to ap- 
ply merely to the question of accident then the rule would seem 
to be open to controversy in England.”’ * 

In the case of Sappho‘ (1846), Dr. Lushington said: ‘* Re- 
member the questions we have to decide relative to this collision, 
are: — 

Whether the Black Eagle was to blame ; 

Whether the Sappho was to blame; 


1 Bell, 581. 5 Story on Bail., sec. 609, note. 
2 2 Hagg. Adm. 145. 49 Jur. 560. 
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Whether or not both were to blame; 

Whether it was a mere accident.’’ 

Thus ignoring the possibility of a loss arising from inscruta- 
ble fault. 

In the case of the Maid of Auckland,' it was held that when it 
could not be told which vessel was in fault the libel and cross 
libel filed in the case must both be dismissed. 

As has been said before, nothing is to be found in the English 
reports bearing directly upon the point we are considering. 
Although there are a few decisions to be found which have been 
thought to imply that where the blame cannot be ascertained 
neither party can recover. 

The fact of there being but few decisions referring even re- 
motely to the subject, is no doubt due to the fact, that it has 
always been the practice in the Admiralty Courts of England to 
call in experts, ship-masters of great experience, to assist the 
judges to settle disputed points, and to lay the blame. 

On this side the Atlantic, however, it will be found that 
numerous cases have come before the lower United States 
courts, and that the question of damages in cases of inscrutable 
fault has been squarely met; and while the decisions have not 
been entirely uniform, the majority of them, it will be seen, 
adhere strictly to the time-honored principle of the general 
maritime law. 

The Supreme Court of the United States has never been called 
upon to consider the point in any admiralty case brought be- 
fore it. 

As early as 1847, in the case of The Scioto,’ we find in tie 
words of the learned judge that the rule of division of damages 
seems to prevail in three cases: — 

‘«* When there has been no fault on either side; when there 
may have been fault, but it is uncertain on which side it lies; 
and when there has been fault on both sides.”’ 

In the case of The Bay State (1848),? it is stated: ‘* That the 
rusticum judicium, recognized in many high authorities, which 
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apportions the loss between both parties applies, * * * to 
cases where it is undiscoverable upon the proofs where the blame 
actually lies.”’ 

In the case of The Fanny Fern v. The Thomas Swan! (1854), 
the court observes, that if both boats are in fault, and yet, from 
conflict in the evidence, it cannot be ascertained with reasonable 
certainty the specific faults of each, it constitutes a case of in- 
scrutable fault ; and, in such case in accordance with the law as 
settled in the United States, a decree for the equal apportion- 
ment of damages resulting from the injury may be entered. 

In the case of The Nautilus? (1854), we find the rule laid down 
that when a collision is occasioned by faults, but they are in- 
scrutable, and it cannot be determined whether they are imputa- 
ble to one party or the other, the damages are divided between the 
vessels by moieties without regard to the difference of their value. 

In Jarvis v. The State of Maine * (1857), the court observed: 
‘¢ The case is certainly one of mutual fault, or else one of inscrut- 
able fault —.and in either case the rule of the admiralty is to 
divide the damage.”’ 

In the case of The Ship John Henry ‘ (1860), it was held that, 
‘‘if two vessels come in collision, with faults on both sides, or 
the fault is inscrutable, the damage is divided between them.”’ 

In that of The Tracy J. Bronson® (1860), the rule is adhered 
to, the learned judge remarking that it being impossible on the 
proofs to determine the direction of the wind, or which vessel was 
close hauled, the case might be properly considered as one of 
mutual fault or of inscrutable fault. That in either case the 
damage must be divided. 

In the case of The Grace Girdler* (1868), we find that the 
Supreme Court of the United States seemingly laid down the 
following doctrine: When there is a reasonable doubt as to which 
party is to blame in a collision the loss must be sustained by the 
party on whom it has fallen. 

And the year following it was decided in The Bayard v. The 


1 1 Newberry, 158-76. 43 Ware, 264. 
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Coal Valley,' that, when in a case of collision with loss there isa 
reasonable doubt as to which party is to blame, the loss must be 
sustained by the one upon which it has fallen.’’ This is simply a 
repetition of the words of the court in the case of The Grace 
Girdler, which was the only authority cited. 

The case of The Grace Girdler was considered at length, how- 
ever, by Judge Hall, in 1870, in his decision in the case of The 
Comet.? It would seem that his arguments completely refute 
the construction which has, in various quarters, been placed upon 
the statement of the court in the former case. He says: ® ‘* The 
conclusion that in a case of inscrutable fault the damages must 
be equally borne by the colliding vessels, is directly opposed to 
the reporter’s head-note to the case of The Grace Girdler,* and as 
that head-note appears to be sustained by a dictum of Mr. Jus- 
tice Swayne, whose character and learning are held in very high 
respect, it has been deemed proper to attempt to show that the 
head-note referred to was founded solely upon an obiter dictum 
of that learned justice, and not upon the decision of the court, 
and also to state the reasons which have induced a decision in op- 
position to the dictum referred to.”’ 

The statement of the head-note referred to is as follows: 
** Where in a case of collision with loss there is reasonable doubt 
as to which party is to blame, the loss must be sustained by the 
one on which it has fallen.’? The dictum seems to be only an 
incidental remark rather than the deliberate expression of an 
authoritative judicial opinion, and certainly there is nothing in 
the opinion or in the full report to show that the point had been 
carefully considered by the learned judge or by his associates on 
the bench. Upon the full report it is very evident that Mr. 
Justice Swayne and the majority of the court based their decis- 
ion upon the conclusion that The Grace Girdler was free from 
fault, and that if the injured vessel was not in fault it was a case 
of inevitable accident. 

It seems quite certain that the case was decided by the ma- 
jority of the court to be inevitable accident, and thisis confirmed 


1 3 Pitts. 165. 5 See 1 Abb. 451. 
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by the statement of Mr. Justice Davis, in his brief dissenting 
opinion {which was concurred in by the chief justice and Mr. 
Justice Clifford] that he ‘* could not agree that the collision was 
the result of inevitable accident.”’ 

‘¢It is also confirmed by the fact that so far as can be ascer- 
tained from the report, the question of the rule of damages in 
cases of inscrutable fault was not discussed by counsel, and that 
it does not appear that any of the American decisions or authori- 
ties bearing upon that question were cited or discussed by the 
learned counsel, who argued the case, or were considered by 
either of the judges of the conrt.”’ 

Coming down to 1872, however, we find in the case of The 
Schooner Breeze,! a decision directly controverting the admiralty 
rule of equal division in such cases. 

‘‘T cannot determine from the proofs,’’ said Judge Blatch- 
ford in this case, ‘* whether there was fault in both vessels or in 
only one of them, or what specific fault there was on the part of 
either. I am free to say that the case is one, in my opinion, of 
inscrutable fault. In that view * * * the libelants may 
urge, on the strength of certain observations in text-writers and in 
reported cases, that the damages sustained by the vessels ought to 
be equally divided between them. I have examined the authori- 
ties on the subject. The question is not settled for this court, 
and I am free to adopt what I believe to be the proper rule, 
namely, that, when the libelant does not establish fault in the 
vessel sued, such vessel must be allowed to depart from court 
without being mulcted in any amount, no matter whether the 
court concludes that the collision was the result of inevitable ac- 
cident, or of some fault that is inscrutable.”’ 

Without discussing the question at any length, in the face of 
numerous decisions holding a contrary doctrine, the court in this 
case saw fit to lay down the common-law rule as the one that 
should be adhered to in proceedings in admiralty. Beyond re- 
marking that ‘*the question is not settled for this court,’’ he 
gives no reason for the innovation. 

As late as 1883 we find another decision, in the case of The 
David Dows,? which states that ‘* the law in its wisdom provides 
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for a division of the loss in maritime collisions, * * * 
the loss is inscrutable.”’ 

Thus, we find that down to the year 1868 numerous cases 
involving the point under consideration, were tried in various 
courts, and that the rule of equal division of the damage was 
acknowledged to be the correct one; that the opinion of the 
Supreme Court in The Grace Girdler appeared to contradict 
the doctrine; that in 1870, in a full review of this case, the 
presiding judge in the case of The Comet! attempts we think 
successfully, to show that the higher court did not consider 
directly or indirectly the question of inscrutable fault. That 
down to 1872 no decisions can be found in point; in that year 
we have the opinion of Judge Blatchford in the case of The 
Breeze, upholding the common-law doctrine. 

Coming down to 1883 we find the old admiralty rule enforced 
in the case of The David Dows.? Since that year no decisions 
are to be found, bearing upon the point under consideration; 
virtually, the case of The Breeze is the only one discordant with 
the general trend of decisions in this country. 

The rules of the ancient maritime law were founded on expe- 
diency; were enacted, that the strong might not oppress the 
weak; that all followers of the sea should be protected in their 
pursuits. 

It will be noted that many reported cases arise from large 
vessels running into and damaging small ones. All the writers 
have much to say on this point, and it is plain to be seen that 
the early navigators of the Mediterranean were as much inclined 
in their mimic voyages among its historic isles and along its 
storied coasts, to take advantage of wind and tide regardless of 
weaker craft, as are mariners of the present day. 

‘*The seamen of our mercantile marine possess great daring 
and adventurous spirit, and are prone to incur risks to accomplish 
an object. This is our explanation of their wonderful achieve- 
ments, and partially of their terrible calamities.’’ * 

Taking into consideration the bold, hardy, impetuous char- 


when 


1 Northern District of N. Y. 8 Flanders’ Maritime Law, 288-9. 
2 16 Fed. Rep. 154. 


MARITIME COLLISIONS : INSCRUTABLE FAULT. 915 


acteristics ascribed with truth to mariners, it would seem that 
broad, general rules are best calculated for their guidance and 
restraint. 

In this connection one cannot fail to notice that the books are 
full of references to the unreliability of the testimony of sailors 
in cases of collision; and, as a natural consequence, judges very 
often find it difficult to come to satisfactory decisions in such’ 
cases, after listening to evidence interlarded with nautical terms, 
and treating of a subject as complex, many sided and technical 
as can well come before any court. 

It was remarked by Sir Wm. Scott, as long ago as 1815, in 
the noted case of The Woodrop Sims,' that ‘* it frequently hap- 
pens in cases of this kind, that there is great discordance of evi- 
dence as to the facts upon which the court has to form its 
decision. The testimony of the witnesses is apt to be discolored 
by their feelings and the interest which they take in the success 
of the cause, and the court too frequently has to decide upon 
great diversities of statement, as to the courses the vessels were 
steering, or the quarter from which the wind was blowing at the 
time when the accident occurred.’’ 

In an old and noted commentary on the laws of Scotland? we 
find it laid down that ‘* evidence as to the true cause of the colli- 
sion of ships is always of difficult access. The accident generally 
happens in the darkness of the night, or is accompanied with a 
confusion and agitation, and attended by a feeling of irritation 
or of self interest which poisons the sources of evidence.”’ 

In an interesting article in an early number of the London 
Law Magazine,’ we find it asserted that ‘* the strong and almost 
overpowering motives of interest, personal vanity and party 
feeling which influence the witnesses on each side to represent 
the transaction in colors, the most favorable to themselves, 
render the investigation of cases of collision the most perplex- 
ing and unsatisfactory which can be brought before a judicial 
tribunal.”’ 

In an American case of some note‘ the court observed that 
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** as usual in cases of collision each party makes out a good case 
by the testimony of the pilot and crew of his own boat.”’ 

In another: ! ** As usual in collision cases there is some con- 
flict among the witnesses in regard to the facts of the case as 
well as to matters of opinion.’’ Similar remarks were made in 
numerous other cases,’ but it remained to be observed by the 
learned judge in the case of The Bayard v. The Coal Valley,’ that 
‘* here is a mass of conflicting and contradictory testimony suf-. 
ficient to unsettle the nerves of any admiralty judge.”’ 

Considering the peculiar circumstances under which collisions 
so frequently occur, in crowded harbors and on dark and stormy 
seas, where oftentimes the parties interested are the only wit- 
nesses to the disaster, bearing in mind the disposition of mariners 
to swear to whatever interest prompts, recognizing the import- 
ance of tribunals that can be resorted to without delay for the 
immediate adjudication of causes as they arise, it would seem 
that the ancient laws of the sea under whose ample protection the 
maritime interests of continental Europe have for centuries ex- 
panded and flourished, are the best calculated to mete out sub- 
stantial justice in all cases of this sort. The struggle for 
supremacy between the common law, chancery, and admiralty 
courts of England, was conducted with great acrimony by 
judges whose decisions are to this day viewed with the greatest 
respect. 

The prejudices, engendered generations ago in the mother 
country, existed in a measure in this, during the colonial period; 
but while it is a fact that echoes, as it were, of the factional 
fight going on in England found utterance here in divers resolu- 
tions by local assemblies, it is true that the admiralty has never 
been viewed in this country with anything like the suspicion that 
has so long existed in Great Britain. 

‘* There is, however, a great want of uniformity in the decisions 
of admiralty judges in this country, and as very few cases, com- 
paratively speaking, ever reach the Supreme Court, it has never 
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had an opportunity to settle points about which the inferior courts 
have seen fit to differ.’’* 

Until the court of last resort determines once for all as to the 
correct rule of damages in proceedings in admiralty in cases of 
inscrutable fault, it is presumed that the judges of the lower 
courts will continue to take such views of the subject as they 
see fit. 

Some of them will follow the older decisions — others, per- 
haps, will favor the doctrine of the common law. 


Soton D. Wi1son. 


Cuicaao, ILL. 
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NOTES. 


Tue Ricut Krsp or a Trust.— The Maryland Law Register says that 
a thousand banks have joined together under the name of the Depositors’ 
Guaranty Company of America. As a condition of guaranteeing the 
depositors of any bank against loss, it is provided in this scheme of 
organization that bank examiners, appointed by the company, shall have 
the right to examine any bank, at any time during the year, without any 


notification to its officers or directors. It has the appearance of a good 
scheme. 


A Userct Way or Disposinc oF THE SurPLUs.— The Montreal Legal 
News says: * President Cleveland, in his letter of acceptance, depicts 
in very forcible terms the dangers of the enormous surplus which has 
accumulated in the treasury. An infinitesimal fraction of this trouble- 
some surplus might be usefully and honorably employed in increasing 
the salaries of some of the underpaid judges of the great republic, be- 
ginning with the Supreme Court.’’ This would be more sensible than 
the proposal of the colored campaign orator, who asked in stentorian 
tones, ‘‘ Why don’t dey take dat surplus and pay dat Mills bill? ”’ 


Tue Bancrort-Wnuitney Company have issued a table of cases and 
index to the notes in the one hundred volumes of the American Decis- 
ions and in the sixty volumes of American Reports. It shows that the 
eases which are selected and printed in full and especially the notes, 
cover a wide range of topics. This collection of material does not, of 
course, contain all the law there is, but it is a collection which is sup- 
plied by nothing else within reach of the profession. 


An ArGumentcm ap Homrnem.— At the banquet given by the bar of 
Chicago to Chief Justice Fuller Judge Moran of the Illinois Appellate 
Court was called upon to respond to the toast to the judiciary. Judge 
Moran had just been reading our remarks on the subject of the Chicago 
judiciary! in which we took issue with the extravagance of the Chicago 
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Legal News in comparing the Chicago judges to those of England. He 
parried our criticism of the Chicago judiciary with the following argu- 
mentum ad hominem: ‘* One of the editors of the American Law Review 
hails from Boston, and two of them from St. Louis. What more could 
you expect from a combination of the East wind and Mississippi River 
water?’’ Let us inquire how a little Chicago River water would affect 
the mixture? 


CENTENARY OF THE NortHwest Territory. —The lawyers of Ohio 
have been celebrating at Columbus the centennial anniversary of the 
establishment of the first courts of justice in the territory northwest of 
the river Ohio. The celebration took place under the auspices of the 
Ohio Bar Association. The Hon. Allen G. Thurman, recently defeated 
of election to the office of Vice-President of the United States, presided. 
The assemblage was called to order by the Hon. M. D. Follett, some 
time a justice of the Supreme Court of Ohio. Judge Follett made a 
speech, in which he recounted some of the events attending the estab- 
lishment of the first courts of justice in the Northwest Territory. He 
stated that on August 23, 1788, laws were enacted providing for 
** county courts of common pleas,’’ to ‘* be kept at two fixed periods 
in every year and ineach county.’’ The first session of this court was 
the first court in this territory. It convened at Marietta, Ohio, Sep- 
tember 2, 1788, but no business was transacted except to read com- 
missions and to publish the law on oaths. The record of that court 
was preserved and is now at the Ohio Valley Exposition at Cincinnati, 
together with the other relics from Marietta. The speaker then re- 
ferred to the establishment of the court of ‘‘ the general quarter ses- 
sions of the peace,’’ on September 9, 1788, when the clerk’s commission 
was read, and the court by proclamation was declared open for business. 
On that date Paul Fearing appeared as an attorney to plead in all the 
courts and to be counsel for the United States. Judge Follett closed 
his interesting remarks, by introducing the president of the day, Hon. 
Allen G. Thurman, who he said, needed no eulogy as a jurist at the 
hands of any one. The announcement of Judge Thurman’s name was 
received with applause. The ‘*Old Roman’’ made a speech in his 
characteristic vein,— about such a speech as an old farmer would make 
at anold settler’s meeting, — in which he recounted the greatness of the 
early lawyers of Ohio whom he had known. Among the names on 
which he dwelt was that of Thomas Ewing, many of whose arguments 
before the Supreme Court of the United States were, in his opinion, the 
equal of the best efforts of Webster. With this estimate of the power 
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of Ewing many others who knew him will agree. Judge Thurman closed 
his address in the following language :— 


** T have this to say for the legal profession, that whenever liberty has raised 
her standard, among her chief supporters have been men of the law. There 
have been mean lawyers as well as there have been mean preachers; but I tell 
you that in the history of this world, and especially of that race to which we 
belong, the legal profession has marched in almost solid column in support of 
liberty, freedom, and justice. And to prove it, if you wanted any proof of it, 
here is a fact that I beg of youall to take home and think of; that where despot- 
ism prevails, lawyers are not allowed to speak. The profession of the law 
is nowhere, so to speak, in Russia, in Turkey, in Persia, in China, in any country 
where despotism prevails. It is only where freedom unfolds her banner that 
the men who practice law, who assist in the administration of justice, are seen 
to flourish and have influence. And, gentlemen, that leads me to one single re- 
mark, and with that I will close. Ihave been lawyer and I have been judge; 
let me tell you that it is as much the duty of the lawyer to assist in the admin- 
istration of justice as it is of the judge, and he does it. It has often puzzled 
some ethical people to know why it is that a lawyer should be allowed to argue 
on the wrong side of a case; that there should be two lawyers one to say black 
is white, and one to say that white is not black; that they should be allowed 
to argue and take up the time of juries and of judges with their controversies 
as to what is the law and their controversies as to what are the facts in 
the case. Now, gentlemen, if you reflect upon it a little while, you will 
see that no wiser provision was ever made by man than that which al- 
lows both sides of the case to be argued. In the first place it is a matter 
of justice. Every man has a right to have his contention presented to 
those who are to decide. What he claims is the law of the case, and what he 
claims are the facts of the case, he hasa right to lay before those who are to 
determine upon his right of property, or his right even to life itself. In the 
second place, all experience has shown that the way to arrive at the truth is to 
discuss every side of the question. You cannot get at the truth in any other 
way. Every lawyer who has studied himself, knows that if he goes into a case 
to look only on one side, tosee only what can be said of his side of the case, he 
is extremely liable to come to a wrong conclusion. It is only by seeing what 
can be said on both sides of the case, and arraying one against the other, that 
the judge or the jury can arrive at the correct conclusion of that case. There- 
fore it is areproach, my friends, that the bar do not deserve, when it is said that 
lawyers are just as ready to argue the wrong side of a case as they are to argue 
the right side. It is a reproach they donot deserve. They have a right to 
stand in court to aid the court, to aid the jury, and they cannot aid the court 
and they cannot aid the jury unless they lay before them the pro and con of the 
case, what can be said on all sides of it, and leave those disinterested men to 
decide according to right, to law and justice. Gentlemen, I thank you for lis- 
tening to these rambling remarks as you have done. It is very kind of you, and 
I will not impose upon you any longer.” 


Hon. H. C. Read, of Hudson, Ohio, then read a history of the Ohio 
judiciary, of which the Weekly Law Bulletin speaks in the highest terms. 
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The programme closed with an address by Andrew Squire, of Cleveland, 
which is printed in full in the Law Bulletin and which must have been 
listened to with interest and pleasure. 


Tue Lawyer’s Reports, ANNOTATED. —As was expected, the Law- 
yers’ Co-operative Publishing Company, of Rochester, N. Y., have 
announced their determination to abandon the publication of their 
series of reporters, consisting of the New England Reporter, the Central 
Reporter and the Western Reporter, embracing the reports, in full, of 
the decisions of the highest appellate courts of twenty States, and have 
substituted therefore a series of select reports, edited by Mr. Robert 
Desty, with the aid of a corps of assistants, to be called the ‘* Lawyer's 
Reports, Annotated.”” A key to this new series of reports is to be 
furnished in the form of a semi-monthly digest, and also of an annual 
digest. The aim is to proceed upon some principle of selection, giving 
the best cases, or what the editor, or the editor with the aid of his 
assistants, deems to be the best cases, instead of proceeding on the 
waste-basket plan of printing everything, which was heretofore pursued. 

Speaking of the past, we have had, in the twenty States covered by 
the three reporters issued by the ‘‘ Co-ops,’’ no less than three series of 
reports, each undertaking to report all of the decisions of the appellate 
courts of last resort within those jurisdictions; the official reports, the 
‘*Co-op’’ reports, and the National Reporter system, of the West Pub- 
lishing Company, of St. Paul. Competition is good in most lines of busi- 
ness and it has been beneficial in this ; but too much of it serves only to 
distract the profession and multiply useless reports of the same cases, 
making confusion of citation and additional work for authors, judges 
and lawyers. The ‘‘ Co-ops’? seem to have been weaker than the 
Wests, or else more prudent; for they did not undertake to spread their 
blanket system of reports over the whole Union, embracing even the in- 
termediate appellate courts of New York and New Jersey, as the Wests 
have done, but confined themselves to twenty of the best book-buying 
States. Nevertheless, it was obvious from the start that either they 
or the Wests would have to withdraw from the field, just as Mr. 
Gould was obliged to withdraw with his system, which ante-dated that 
of the ‘‘Co-ops.’’ So far as blanket or waste-basket reporting is con- 
cerned, the Wests now have the entire field to themselves, and those 
who have dabbled in that business no doabt feel that they are welcome 
to it. How long they will keep it, no one can tell. They have dis- 
played great enterprise, and we trust they will survive what seems to 
be an almost hopeless attempt: to do, in a cheaper form, the work which 


' 
© 
j 


922 NOTES, 


is already being done by the official reporters, generally under State 
patronage and often at a very small cost. 

The judicial reports afford the best, nay, almost the only evidence of 
the common law and of the authentic interpretation of the statute law, 
Digests are useful as keys to the storehouse of the judicial reports. 
Treatises which collate, examine, state and comment upon the judicial 
decisions, are invaluable helps to the understanding of the real state of 
the law, in a country whose law is being built up by the judgments 
of more than fifty independent jurisdictions, standing like so many 
columns of various heights, like the broken columns in the 
Forum of Trajan. The more than five thousand volumes of judicial 
reports possessed by the English-speaking race, is a treasury of 
reason and learning which has been possessed by no other people, 
ancient or modern. Its value is beyond all estimate. But its very 
quantity discourages research and seems to baffle efforts at codification. 
It is speaking within the limits of literal truth to say that there is 
scarcely a subject in this vast mass of case-made law upon which con- 
flicting authorities, if authorities they can be called, may not be found. 
Lines of decision upon questions that ought to have been authoritatively 
settled by a code a hundred years ago, are still progressing forward, 
like the roots of a plant reaching out into new soil. On many subjects 
these multiplied decisions form a vast accretion, layer upun layer, and 
it is hard to tell whether the successive efforts at rethinking the same 
question have been attended by any improvement of result. This body 
of case-made law resembles a garment which has been covered in every 
part with a thousand patches, until no idea can be gained of the texture 
or color of the original fabric without cutting through ail the superim- 
posed layers. Thesimplest questions — those which were regarded as 
settled even in the time of the Year Books, are re-argued in the courts 
every day, and are reconsidered and again thought over by the judges. 
Nothing seems at rest. The whole mass is in motion. What will be- 
come of it no one knows. 

One effect of the blanket system of reporters, established by the West 
Publishing Company, has been to present the reports of several of these 
independent jurisdictions in a single series ; and all of them, with a good 
digest, are afforded at the price of $40 a year, unbound. This must 
necessarily have the effect of bringing about a more general comparison 
of the adjudications of the different American jurisdictions upon par- 
ticular questions, which must in the end result in a unification of the 
law. 

The difficulty the ‘‘ Co-ops’’ encounter in their new scheme is that it 
does not materially differ from the scheme now carried on by the Ban- 
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croft-Whitney people, of San Francisco, called the American State 
Reports. The Bancrofts have an enormous advantage over the ‘‘ Co-ops ’’ 
in two respects: 1. Their American system of reports is merely a con- 
tinuation of two successive chronological series of reports, many thou- 
sands of which are already in the hands of the profession. They 
therefore have an immense subscription list to build upon. 2. They 
have been for a number of years cultivating this special field of work, 
under the management of an able editor and a trained corps of assistants. 
It is to them like working at an old trade. These two opposing systems 
of selected current reports must now compete for the patronage of the 
profession and stand in distinct rivalry to each other, as the ‘‘ Co-ops’’ 
and the Wests have stood heretofore. This will, no doubt, result in 
stimulating each of the rivals to better work, and in that respect it will 
be a gain to the profession. It remains to be seen whether the profes- 
sion want a series of selected reports, the selection made by some editor 
in his closet, or whether they want a general series of all the reports, well 
digested and indexed, from which they can make their own seiections. 
The new scheme of ‘‘ Co-ops ”’ reports, including the digest, is offered 
at the price of $25 a year. The Wests furnish all the decisions of all 
the courts of last resort, with one exception, together with suitable 
indexes and digests, unbound, at only $40 a year. The disparity in 
price is so much in favor of the Wests, that it is doubtful whether, 
even with this new scheme, the ‘“‘ Co-ops’’ can survive, unless the 
Wests should die sooner than expected. 


Tur Jury System rn SWEDEN AND IN AmerRIcA. —In this number 
we print two very interesting articles, the one on the Swedish jury sys- 
tem, by Herr Fahlcrantz, of Stockholm, and the other on the American 
jury system, by Judge Caldwell, of Little Rock. These articles are 
not the productions of mere theorists. Herr Fahlcrantz is an advocate 
of reputation, engaged in a very active practice at Stockholm, and is a 
vice-hdradshéfding, or deputy judge, and consequently not without 
judicial experience, as his office calls him to hold sessions of court in 
the absence of the regular judge, and to perform all the functions of 
that officer. Judge Caldwell has been, for nearly a quarter of a cen- 
tury, a judge of the District Court of the United States for the Eastern 
District of Arkansas, in which court, as is well known, a large portion 
of his work has been the work devolved upon him as ex-officio judge of 
the Circuit Court of the United States for the same district. In this 
long experience he has necessarily been called upon to preside in very 
many important jury trials. It is not surprising that he should have 
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the same favorable impressions of the system of trial by jury which are 
held by many of the English judges, as shown by their letters to Herr 
Fahlcrantz, published by us in a former number ;! since, in the courts 
of the United States, though not in the courts of many of the States, 
the judge has the same control over the jury which the judge in England 
possesses. He is not confined to written hypothetical instructions, but 
he delivers to them an oral charge in which he sums up the evidence, 
explains to them its bearings, cautions them as to the value to be at- 
tached to particular elements or features of the testimony, and, where 
his own opinion is clear and the case calls for it, does not hesitate to 
give them his opinion as to the weight of the evidence, at the same time 
leaving them free to adopt his opinion or to reject it. In other words, 
the system of jury trials which has come within the range of the judi- 
cial experience of Judge Caldwell, is the system of jury trial as it exisis 
in England, where a jury, much above the intelligence and character of 
the juries which sit in our State courts, are aided by the trained experi- 
ence of the judge, in the decision of questions of fact as well as 
questions of law. Such a system, and not the emasculated system 
which exists in the State courts of Missouri, Arkansas, and most of 
the Western and Southern States, is favorable to real truth and justice. 
With such a jury system, where juries are selected from the best citi- 
zens of a wide district, as is the case in the Federal courts, with a 
judge presiding who, like Judge Caldwell, is thoroughly grounded in 
the law and animated with a lively sense of justice, it is not surprising 
that the results should have been satisfactory. In a private note to the 
editor, Judge Caldwell says: ‘‘ In twenty years in my court, but one 
verdict of a jury has been set aside (and it is not by any means certain 
that the verdict was not right in that case), and complaints against the 
verdicts of juries have been rare.’’ The concluding portion of the 
paper of Judge Caldwell, devoted to an argument against the unan- 
imity of juries, and in favor of the principle that a majority of the jury 
should be allowed to announce the verdict, is deserving of the most 
serious attention. 


Tue Banquet To Curer Justice Futter. —The Chicago bar did 
themselves honor in the banquet which they tendered to the Hon. Mel- 
ville W. Fuller, Chief Justice of the United States, on the 24th of Sep- 
tember. The banquet took place at the Palmer House in Chicago, and 
was attended by about four hundred guests. Hon. Thos. Drummond, 
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lately judge of the Seventh Federal Circuit, presided, and near him sat 
the Hon. Walter Q. Gresham, his successor. In the speech made by 
Judge Drummond, the old gentleman made a great effort to show what 
a fit appointment had been made by the President, when he raised an 
ordinary Chicago lawyer to the dignity of the greatest judicial seat in 
the world, — how well qualified the fortunate gentleman was for the posi- 
tion — indeed, how well known he was throughout the country. On 
this last point he told a characteristic anecdote, which was that, when 
he was once in Cincinnati, he inquired of a very well dressed and 
respectable looking man, a resident of that place, where Judge McLean, 
of the Supreme Court of the United States, lived. The gentleman 
addressed said he did not know; he had never heard of such a man. 
The proof-reader of the Chicago Legal News, had evidently never heard 
of such a man, for he spells his name ‘*‘ McLain.’’ And yet Judge 
McLean was, in his time, like Judge Gresham in his, a candidate for 
the Republican nomination to the presidency. It might be added that 
if Judge McLean was not well known, he was as well known as he de- 
served to be; for he was a judge of inconsiderable ability. His re- 
ports, composed chiefly of his own decisions at circuit, are among the 
poorest that encumber the shelves of the law libraries. His judicial 
work was barely average. He made very little impression upon our 
American jurisprudence. 

It is perhaps notable that the best speech made on the occasion was 
made by ‘‘ Old Hutch,’’ President of Chicago Board of Trade, 
who lately achieved the bad eminence of cornering the wheat market 
of America. He dwelt upon the close connection between commerce 
and the judiciary. The Chicago Legal News, in its usual happy vein, 
observes: ‘‘ Mr. Chief Justice Fuller is the first citizen of Chicago who 
was ever taken from the bar and appointed to a Federal judicial posi- 
tion.’”’ It should be observed that he was appointed because he was a 
citizen of Chicago, and for no other substantial reason. Chicago is 
really entitled to congratulate itself thereat. For a long time after this 
appointment, we tried to find out who the new chief justice was. We 
finally located him. Several people will remember a young, slightly- 
built clerical-looking man, who ascended the rostrum of the St. Louis 
Democratic Convention of 1876, and seconded the nomination of Mr. 
Hendricks, of Indiana, for the Presidency, in a speech which the news- 
paper reporters, among whom we sat, pronounced ‘‘ flowery.”’ If Mr. 
Chief Justice Fuller fills the gown and holds the bench down, it will be 
as much as the public are entitled to expect of him, from anything 
which he has done in the past. He has simply been a good, respectable 
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and fairly successful practitioner of the law; and there are a thousand 
such in the country as able as he and as worthy as he, and not one of 
them entitled to be advanced to the dignity to which he has been ad- 
vanced. It isa shame that a great judicial office should be filled with a 
commonplace lawyer, instead of promoting some of the eminent judges 
who have for many years occupied seats on the same bench. Itisa 
shame that a man’s political affiliations or the place where he lives, 


should have anything to do with his appointment or election to the 
bench. 


Tue Leeacity or Trusts. — The Daily Register (New York) edited 
by that learned and prolific law writer, Mr. Austin Abbott, has pub- 
lished several articles, designed to show that there is not necessarily 
any illegality in the modern species of combination called a trust. This 
may or may not be true in regard to some of these combinations. We 
suppose that each one of them must stand on its own bottom, and be 
judged by its own acts. But some of them certainly are in direct con- 
travention of the principles of the common law, and of several English 
statutes which we have inherited in this country. Take for instance 
the so-called copper trust. The scheme under which this trust is or- 
ganized, and the work which it has so far accomplished, consists of 
nothing less than forestalling, or ‘‘cornering,’’ to use the modern equiva- 
lent, the market of the world in copper, for the period of three years. 
This it proposes to accomplish, and has so far accomplished, by buying 
up the output of all the copper mines in the world for the period of 
three years, under a contract by which it isto pay to them 13 cts. per 
pound and one-half of whatever it, the so-called syndicate, is able to 
sell the copper for in excess of 13 cts. per pound. The immediate ef- 
fect of this gigantic operation has been to advance the price of copper 
in the United States from 9 to 16 cts. a pound; so that where the 
miners of copper were realizing, before the formation of this trust, 9 
cts. a pound for their output of copper, they are now realizing about 
144 cts. a pound. Of course this scheme could not have been car- 
ried out without limiting the output of each mine, and this is carefully 
provided for in every contract. For a similar scheme, cornering the 
hop market of England, a scoundrel was indicted and convicted in the 
court of King’s Bench, when Lord Kenyon was chief justice; and so 
odious was the opinion which the court had of the offense, that the 
defendant was adjudged to pay a fine of £500, and to be imprisoned 
for three months. Lord Kenyon felt warranted in saying that it was 
**a most heinous offense against religion and morality, and against the 
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established law of the country.’’! All the proposed schemes of legis- 
lation of which we have knowledge, touching this subject of trusts, 
level against them the machinery of the criminal law. Senator Sher- 
man’s bill denounces a fine of $10,000 and a term of imprisonment of 
five years, or both such fine and imprisonment. The authors of these 
‘*trusts’’ must be made to feel that they are committing a grave 
crime against society. If men combine to make war upon society, 
society must combine to make «war upon them. There is really little 
need of the enacting of criminal statutes upon this subject. The com- 
mon law is good enough, if it were only administered. 


Liens OF JUDGMENTS IN THE Feperat Courts. — The following act of 
Congress, to regulate the liens of judgments in the Federal courts, re- 
ceived the approval of the President on the first of August: — 


“Sec. 1. That judgments and decrees rendered in a Circuit or District court 
of the United States within any State, shall be liens on property throughout such 
State in the same manner and to the same extent and under the same conditions 
only as if such judgments and decrees had been rendered by a court of general 
jurisdiction of such State; provided, that whenever the laws of any State re- 
quire a judgment of a State court to be registered, recorded, docketed, indexed, 
or any other thing to be done, in a particular manner, or in a certain office or 
county, or parish in the State of Louisiana, before a lien shall attach, this act 
shall be applicable therein whenever, and only whenever, the laws of such State 
shall authorize the judgments and decrees of the United States courts to be 
registered, recorded, docketed, indexed or otherwise conformed to the rules and 
requirements relating to the judgments and decrees of the courts of the State. 

‘Sec. 2. That the clerks of the several courts of the United States shall pre- 
pare and keep in their respective offices complete and convenient indices and 
cross-indices of the judgment records of said courts, and such indices and rec- 
ords shall at all times be open to the inspection and examination of the public. 

‘*Szc. 3. Nothing herein shall be construed to require the docketing ofa judg- 
ment or a decree of a United States court, or the filing of a transcript thereof, 
in any State office within the same county, or parish in the State of Louisiana, in 
which the judgment or decree is rendered, in order that such judgment or 
decree may be a lien on any property within such county.”’ 


Proposep Act oF Coneress aGatnst Trusts. -— The following is the 
text of the bill introduced in the Senate of the United States by Senator 
Sherman, as asubstitute for the various bills which have beeu introduced 
in that body on the subject of ‘‘ trusts: ’’ — 


“Src. 1. That all arrangements, contracts, agreements, trusts or combina- 
tions between persons or corporations made with a view or which tend to pre- 


1 Rex v. Waddington, 1 East, 148, 155, 172. 
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vent a full and free competition in the importation, transportation or sale of 
articles imported into the United States or in the production, manufacture or 
sale of articles of domestic raw material that compete with any similar article 
upon which a duty is levied by the United States, or which shall be transported 
from one State or Territory to another, and all arrangements, contracts, agree- 
ments, trusts or combinations between persons or corporations consigned, or 
which tend to advance the cost to the consumer of any of such articles, are 
hereby declared to be against public policy, unlawful and void. 

“Sec. 2, That any person or corporation injured or damnified by such arrange- 
ment, contract, agreement, trust or combination, may sue for and recover in 
any court of the United States of competent jurisdiction, of any person or cor- 
poration a party to a combination described in the first section of this act, the 
full consideration or sum paid by him for any goods, wares and merchandise 
included in or advanced in prices by said combination. 

“Sec. 3. That all persons entering into any such arrangement, contract, 
agreement, trust or combination described in section 2 of this act, either in his 
own account or as agent or attorney for another, or as an officer, agent, or 
stockholder of any corporation, or as a trustee, committee or in any capacity 
whatever, shall be guilty of a high misdemeanor and on conviction thereof in 
any District or Circuit Court of the United States, shall be subject to a fine of 
not more than ten thousand dollars or to imprisonment in the penitentiary for 
a term of not more than five years, or to both fine and imprisonment, in the dis- 
cretion of the court. And it shall be the duty of the district attorney of the 
United States in the judicial district in which such persons reside to institute 
the proper proceedings to enforce the provisions of this act.’’ 


JURIES IN THE FepERAL Courts. —On the 8th of August, an act of 
Congress received the approval of the President, providing as fol- 
lows: — 


“That the Act of Congress approved June 30, 1879, chapter 52, section 2, be, 
and the same is hereby, amended, so that whenever any Circuit and District 
Court of the United States shall be held at the same time and place they shall 
be authorized and required, if the business of the courts will permit, to use 


interchangeably the juries in either court drawn according to the provisions of 
said act.’’ 


PRACTICE BY THE Ear. — An anecdote related by the Buffalo Express, 
of Mr. Cleveland when he was practicing law in that city, will be appre- 
icated by a good many of his professional brethren. Among the friends 
of the present occupant of the White House was a bright feliow, but 
with the bump of laziness abnormally developed. He was not a well- 
read lawyer, and whenever it was necessary for him to use a decision 
bearing on any point it was his habit to lounge into Mr. Cleveland’s office 
and casually worm the desired information out of his friend’s mental 
storehouse. The Jatter was not so dull as not to appreciate the fact 


NOTES. 929. 


and to resent the sponging—not so much because the process was 
worthy of that name as because he wished to spur his friead on to more 
energetic work. One day the friend came in on his usual errand, and 
when Mr. Cleveland had heard the preliminaries usual to the pumping 
process, the latter told his questioner that he had given him all the 
information on law matters that he was going to impart. ‘‘ There are 
my books,’’ said Cleveland, ‘‘ and you’re quite welcome to use them. 
You can read up your own cases.’’ ‘‘See here, Grover Cleveland,’ 
said the friend, ‘‘ I want you to understand that I don’t read law. I 
practice entirely by ear, and you and your books can go to thunder.’’ 


Tue American Bar Association. —The establishment of the rival 
body, the National Bar Association, has had one good effect upon the 
American Bar Association. It has stirred it up to the necessity of 
moving away from Saratoga. Saratoga is a pleasant place enough for one 
to be, if it were not for the fact that it is a place of summer resort and 
nothing else, and a good many men do not like togo to such a place. A 
good many men do not like to go to a place where everybody seems to be 
reaching out their hands for some of his money, and where he constantly 
feels the sensation that everybody is trying to steal from him. Besides, 
through its habit of constantly meeting at one place, the American Bar 
Association fell into asort of rut. Many of the members who composed 
its annual quorums were simply old Saratoga habitues, men who an- 
nually went to Saratoga to spend all or a part of their summer vacations. 
At the last meeting the attendance dwindled down to about sixty, and 
these sixty saw the necessity of doing something to infuse a little new 
life into the almost moribund concern. They therefore resolved to 
meet at Chicago. We recommended this.course three years ago, 
promising that they would find that the Chicago River water was as 
sweet as the water of any of the springs at Saratoga. At Chicago its 
members will be hospitably entertained. The enterprising newspapers 
of that city will publish the most important portions of its transactions, 
thus bringing them to the attention of the lay community. Its meeting 
at Chicago will be much more largely attended than those at Saratoga 
have been. The members who hail from the Western and Central States 
will be there in force, and the society will not deserve, as it has in the 
past, the imputation of being little more than a gathering of Eastern 
lawyers. We notice that the National Bar Association had the assur- 
ance to send a committee to the American Bar Association with the re- 
quest that the elder body send delegates to it. And the elder body 
camevery near doing so; it only missed it by one vote. The vote on 
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the proposition was 33 to 32. The National Bar Association embodies 
the good feature of being a body composed of delegates of all other bar 
associations that choose to send delegates and contribute a certain 
amount to the expenses of the National Association; but its meeting 
at Cleveland did not show any great signs of promise, and it committed 
the mistake of adjourning to meet at a watering place, namely, White 
Sulphur Springs, Va., a place where it is questionable whether the mem- 
bers can find hotelaccommodations. Watering place bar associations 
do not promise the highest degree of usefulness. A national bar asso- 
ciation, in order to carry on any useful work of law reform with reason- 
able speed, should meet at least twice a year, and should only meet in 
some of the larger cities of the country, and never twice in the same 
place. Its meetings should be a week in duration. Very little can be 
accomplished in a three-dlays’ meeting. 


A SENSATIONAL Scene 1n Court. — The following is the telegraphic 
report of what occurred in this celebrated case in the Circuit Court of 
the United States, California, before Mr. Justice Field on Monday Sept. 
3d: ‘*The celebrated Sharon divorce case, which has occupied the 
attention of the Pacific coast for a number of years, culminated to-day 
in a sensational incident which resulted in placing Sarah Althea Sharon, 
now Mrs. David S. Terry, in jail for thirty days and her husband, Judge 
Terry, for sixmonths. The Supreme Court of California a few months 
ago announced its decision in the case, sustaining the decision of the 
State Superior Court, which declared that Mrs. Terry had been legally 
married to the late ex-United States Senator William Sharon, and that 
she was entitled to a portion of Mr. Sharon’s estate. A short time 
after the announcement of*this decision by the State Supreme Court 
the executors of the will of the late William Sharon made an applica- 
tion to the United States Circuit Court for a bill to revive and carry 
into execution the decree of the Circuit Court, entered in September, 
1885, in the suit of William Sharon against Sarah Althea Hill, to 
obtain its decree, adjudging certain papers in her possession, purport- 
ing to be a marriage contract between them, to be forgeries, and direct- 
ing their cancellation and enjoining their use in any manner. The 
decree entered by the Circuit Court in this case was in favor of the 
plaintiff and declared the alleged marriage contract a forgery, but in 
the meantime the Sharon divorce suit was pending in the State courts 
and William Sharon had died. 

‘* When the executors recently applied to the Circuit Court for a bill of 
revivor, Sarah Althea Hill, who has since. become Mrs. Terry, entered 
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a demurrer, and a decision to-day was entered upon that demurrer, 
which the court overruled. The decision, which was lengthy, was read 
by Associate Justice Field, of the United States Supreme Court, and 
was concurred in by Judge Sawyer, of the Circuit Court, and Judge 
Sabin, of the District Court. The former decision of Judge Sawyer, 
declaring the alleged marriage contract a forgery and ordering the de- 
fendant to deliver it up for cancellation, is sustained, and the executors 
are given the right to handle Sharon’s property untrammeled by any 
action on the part of Mrs. Terry. 

‘*The announcement made several days ago that a decision in the 
Sharon case would be rendered to-day, drew a large crowd to the United 
States court room. About two hundred lawyers, besides all the parties 
directly interested in the case, occupied the inclosure immediately in 
front of the judges. Judge David S. Terry, who has been the chief 
counsel for his wife during the entire litigation, sat alongside of his 
wife to-day, and both paid close attention to the reading of the decision. 
Mrs. Terry appeared nervous at the outset, and as the reading pro- 
gressed, her agitation increased. Finally, when Judge Field was about 
half through reading, Mrs. Terry jumped to her feet and asked the 
Judge if he was going to order her to give up her marriage contract. 
The Judge quietly told her to sit down. Mrs. Terry’s face turned 
white with passion, and she cried: ‘ Justice Field, we hear that you 
have been bought. We would like to know if that is so, and what fig- 
ures you hold yourself at. It.seems that no person can get justice in 
this court unless he has a sack.” Judge Field turned to Marshal 
Franks and said: ‘ Marshal, remove that woman from this court 
room.’ The marshal advanced toward Mrs. Terry, but she took no 
notice of him, but broke out with oaths and vulgar language. Franks 
grasped her arm and in an instant Judge Terry arose and exclaimed 
that no living man should touch his wife. With this he dealt Franks a 
terrible blow on the neck with his fist, which sent the marshal rolling 
across the floor. Franks regained his feet, and, with several deputies 
and by-standers, rushed upon Terry and quickly removed him. Mrs. 
Terry was also taken from the room and locked up in the marshal’s 
office. A deputy was placed at the door, when Terry advanced upon 
him and demanded admission, which the deputy refused. Terry put 
his hand in his pocket and drew forth a dangerous looking dirk, with a 
blade eight inches Jong, and with a curse held it above his head and 
declared he would stab any man who dared keep him away. Several 
others at once jumped upon him and tried to take the knife away. A 
desperate struggle followed. All the men fell to the floor and the knife 
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was finally taken away from Terry without any one being injured. 
Terry was then locked in a room with his wife. A satchel which Mrs. 
Terry had dropped in the court-room during the excitement was found to 
contain an English bulldog revolver with all six chambers loaded. 
Marshal Franks states that she was trying to open the satchel just be- 
fore she was put out of the court-room. Later Marshal Franks entered 
the room where the two were confined. Mrs. Terry at once madea 
violent attack upon and beat him about the face and head. She was 
soon quieted, however, and a guard placed inthe room. The wildest 
excitement had prevailed in the court-room and corridors during the dis- 
turbance, but as soon as quiet was restored Judge Field resumed the 
reading of the decision. When he had concluded, the court took a recess 
and the judges retired to their chambers. Two hours later they again 
appeared in the court room and announced the penalty they had inflicted 
upon Judge Terry and his wife. Neither of the parties was allowed in 
court while the sentence was being pronounced. Judge Field ordered 
that Terry be imprisoned in the county jail six months, and that Mrs. 
Terry be imprisoned thirty days. No alternative in the way of a fine 
was allowed, and the prisoners were taken to the jail this afternoon. 
David S. Terry was formerly a judge of the Supreme Court of this 
State, and while holding that position in 1856, became involved ina 
quarrel with David C. Broderick, who was then United States Senator 
from California. A duel followed, and Broderick was killed.’’ 


AssconDING Bank OrricraLs 1x Canapa.— The Canadian law in one 
respect supplies the deficiency of a suitable treaty of extradition between 
Great Britain and this country in respect of absconding American bank 
officials, in that it punishes as a crime the bringing of stolen property 
into Canada. An American defaulting bank official named Pitcher has 
been recently convicted in Canada under that law, although the stolen 
property which he brought with him was stolen in the United States. 
The want of a suitable treaty of extradition between the two coun- 
tries is a disgrace, and the disgrace chiefly rests upon this country. 


Tue New Sosstirute ror Hancinc. —Contrary to our advice, the 
New York legislature passed the foolish bill recommended by the com- 
mission to which the subject had been referred,! by which electricity is 
substituted for hanging by the neck in cases of capital punishment. It 


1 Ante, p. 290. 
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now appears that Dr. Hammond, the celebrated alienist, and some of 
his confreres made experiments on no less than 100 dogs, with the view 
of determining the quickest method by which a dog could be made to 
shuffle off his mortal coil. They found that electricity was not the 
quickest method, and the result of their experiments is decidedly adverse 
to the novel piece of legislation which has been enacted in New York. 


An Exrtraorprnary SENTENCE FoR Contempt. — The Montreal Legal 
News says: ‘‘ The subject of contempt of court is likely to obtain some 
prominence by an extraordinary decision pronounced on the 31st July, 
by Chief Justice Austin (formerly an advocate practicing in Montreal) 
while sitting in the General Court of the Bahama Islands. It appeared 
that on the 27th July, a prisoner named Thomas Taylor, after sentence 
was pronounced upon him for some offense, committed a serious assault 
upon the chief justice. Four days later, the chief justice pronounced 
the following sentence upon the prisoner for the contempt so com- 
mitted; — 

‘**In re Reg. v. Thomas Taylor, for contempt of court. 

“**The writ of habeas corpus addressed to the keeper of the Nassau 
prison commanding him to produce before this court, or the chief jus- 
tice or judge of this court, the body of Thomas Taylor, a prisoner in 
said Nassau prison, and in obedience to said writ the said keeper of said 
prison having produced the body of the said Thomas Taylor. 

‘*** And the said Thomas Taylor standing now before me in court. 

‘**The court, by the mouth of the said chief justice, makes and pro- 
nounces the following judgment and order. 

‘** That you the said Thomas Taylor, being then a prisoner under sen- 
tence in and before the said court, on the twenty-seventh day of July 
instant, presiding in said court the said chief justice, of the said Gen- 
eral Court of the Bahama Islands (to wit Her Majesty the Queen’s 
superior court of justice in and for our said Bahama Islands), while sit- 
ting on the Bench holding said court, in open court did make a murder- 
ous assault by attacking the said chief justice on the Bench, and did 
beat and strike the said chief justice on his body with a weapon draw- 
ing blood, and did then and there strike other blows aimed at the head 
and body of the said chief justice, the same being and each of said 
acts and blows and strikings upon the said chief justice or aimed at 
him, being contempts and a contempt of court to wit, of the said General 
Court of the Bahama Islands and against her Majesty the Queen’s Gen- 
eral Court of the said Bahama Islands, her Majesty’s Superior Court of 
Justice in our said Bahama Islands. 
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‘** Tt is hereby ordered and adjudged tbat for said contempts the said 
Thomas Taylor be whipped, and do receive on his back, within the pre- 
cincts of the prison walls of said Nassau prison, in the City of Nas- 
sau on the thirty-first day of July instant, between the hours of four and 
tive o’clock in the afternoon, thirty lashes. 

‘*¢ And it is hereby further ordered and adjudged that the said 
Thomas Taylor be held and kept in penal servitude hereafter, for and 
during the term of his natural life.’ ’’ 

‘‘In3 L. C. Law Journal, 26, will bejfound the report of a case where 
the judge increased the sentence of prisoners who attacked the gaolers 
in open court after sentence had been pronounced. This was sup- 
ported by a reference to a case in Dyer’s Reports, A. D. 1631, where 
the right hand of a prisoner who threw a brick-bat at the judge who had 
sentenced him, was ordered to be amputated. Another case of increase 
of sentence for contempt, which occurred in New Jersey, is noticed in 
5 Leg. News, 241. Notwithstanding these precedents, the exercise of 
such powers by the judge aggrieved, without the safeguard of a jury, 
must be regarded with grave apprehension.”’ 


To THE Reaper. — We are always glad to receive suggestions from 
our subscribers as to what they desire and do not desire. One of them 
writes: ‘* Cheap reports have or will entirely supersede law journals 
devoted chiefly to law topics, such as are discussed in text books; and 
you, to succeed, must devote a great deal of space to what might be 
termed ‘legal miscellany.’ This suggestion I hope you will appre- 
ciate.’’ Other suggestions from other subscribers are always in order. 


Canapian Law.— In recent numbers of the Canadian Law Journal 
there is a department called ‘‘ notes of exchanges and legal scrap- 
book,’’ in which we are glad to see a good many notes of decisions of 
American courts. Our best American law writers now cite Canadian 
decisions on all questions relating to the common law, and especially 
to that branch of the common law which is called commercial law. The 
courts of that country will compare very favorably, not only in regard 
of the character and learning of the men who are appointed to judicial 
positions, but also in regard of the strength, independence, learning 
and morale of the bar by which they are aided, with the American 
courts; and there is no reason why we should not cite and use Cana- 
dian decisions with as much confidence and respect as we cite and use 
English decisions. If English decisions are cited less and less in 
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American courts, it is not because of any diminished respect for the 
authority of those decisions, but rather because our own appellate 
courts are supplying us with sources of haw in superabundantiquantities. 
The American and Canadian peoples, when the temporary difference 
which now exists between them is brushed out of the way, must be 
drawn closer together commercially, and, in that manifest process of 
evolution which is going on, and which is now tending toward the 
aggregation of great states, must ultimately become united politically. 
There is therefore good reason why we should give attention to the 
decisions of the courts of that country. 


Tue Interstate Commerce Commission. — The decisions of this 
body, drawn up after the style of judicial opinions, are issued in 
pamphlet form, and are also published in a series of reports called the 
Interstate Commerce Commission Reports. The commission has to 
deal with all sorts of questions, brought before it by all sorts of people. 
In the case of Slater v. Northern Pacific R. Co., a crank, whose annual 
pass had been withdrawn by that company in conformity with the pro- 
vision of the Interstate Commerce law, prohibiting the granting of 
passes by railway companies, brought a charge against the company 
that it had furnished a pass to one Fisher, from St. Paul to Tacoma and 
return, he not being a railway employé at the time. The conception of 
the complainant was that it was only necessary for him to bring the 
matter before the commissicn, in order to subject the offending rail- 
way company to a heavy fine. But the commission could not see it in 
that light. The railway company justified the issuing of the pass on 
the ground that it was furnished for the purpose of promoting the sale 
of its land and the settlement of the country on the line of its road, 
and further stated that since one of the decisions of the commission it 
had changed its rules and regulations in respect of the issuing of such 
passes. Mr. Commissioner Walker, in giving the opinion of the com- 
mission, says: — 


‘Tt seems to have been the impression of the complainant that to secure the 
imposition of a heavy fine upon defendant it was only necessary for him to fur- 
nish information to this Commission of some violation of the act to regu- 
late commerce. In one of his letters he says that he proposes to ‘see that 
justice is done, though it may take $95,000 —i.e., $5,000 for each one of these 
passes,’ referring to the free tickets above described and others. The Com- 
mission has no power to impose penalties for violations of the law, the penal 
provisions of which are only enforceable through the ordinary machinery of the 
courts of the United States. In case of wilful violation it might be the duty 
of the Commission to lay the facts before the United States Attorney of the 
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proper district for action. But this case is not one which seems to require that 
course; on the contrary, the transportation in question was issued and used 
under a construction of the law which defendant’s counsel had approved, but 
which afterwards, on a formal hearing, the Commission decided to be incorrect; 
whereupon the method pursued by the Company was immediately changed, and 
the course suggested by the Commission was promptly and cheerfully followed 

It would be altogether wrong for the Commission to set on foot a prosecution 
under such circumstances. Especially in a case where the motive of complain- 
ant is confessedly that of retaiiation for a fancied wrong, it would be the height 
of injustice for the Commission to take action in furtherance of such a purpose, 
unless the offence was so flagrant as to efface from view the circumstances 
under which the matter is brought to light.” 


Tue New York Court or Appears. —Under the amendment to 
section 6 of article 6 of the Constitution of New York, which has 
just been adopted by popular vote, it becomes the duty of the Governor, 
if called upon by a certificate from the Court of Appeals, to designate 
seven Justices of the Supreme Court to act as Associate Judges, for the 
time being, of the Court of Appeals. Such Judges form, for that pur- 
pose, a second division of that Court. 


Tue Vatue or Women. — Mr. R. Vashon Rogers, who has written 
several partly humorous and partly instructive legal works, has contrib- 


uted the following, under this curious title, to the Canadian Law Jour- 
nal 


“Women, whether taken piecemeal or in the whole, whether young or old, 
are and have long been of uncertain value, and the source to those interested in 
them as means of revenue of variable amounts. Slavery is a dead issue; so we 
are not alluding to the value of the geatler sex in that state, nor indeed, to 
their indirect value in a state of matrimony or maternity. In England, early in 
this enlightened century, a man sold his wife, a child and some furniture for 
eleven shillings sterling; in the same year a butcher sold his spouse by auction, 
on a market day in Hereford, for one pound four and a bowl of punch; 
while a few years later another wife was disposed of, at the market-cross at 
Knaresborough, for sixpence and a quid of tobacco.! And, as we under- 
stand it, the records of Arapahoe County, Col., show that in May, 1882, 
in consideration of $75, ‘and the further valuation of one yellow dog,’ John 
Howard sold, devised and quitted claim unto John Doe all his right, title and 
interest to and in his wife, Rebecca Howard, together with all and single the 
improvements and hereditaments therein and thereon. 

«But nowadays it is not necessary to sell one’s life partner or infant prodigy to 


1 Morning Herald, March 11th, 1802, and April 16th, 1802; Morning Post, Oc- 
tober 10th, 1807. 
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make money; to speak figuratively, to do so is to kill the goose that lays the 
golden eggs; all that is requisite now is to arrange matters so that the wife or 
bairn tumbles in the street, or is injured by a railroad train, or hit or hurt by 
some one who has means at his command. We wish to eonsider what money 
may be made by the fair sex, not by preaching nor practicing, not by selling nor 
teaching, not by telephoning nor caligraphing, but by what will occur in the 
best regulated families, namely, accidents and negligences. * * * 

‘* Ladies who have had their nether limbs injured have, according to the rec- 
ords of the courts, been rather unlucky in their actions for damages; perhaps 
because the style of dress in vogue among mature women hides from view these 
most useful appendages, thus inducing judges and jurors to consider that the 
kind of upright possessed and used by the females of the genus homo is imma- 
terial. A dog at a railway station took part of the leg of Mrs. Smith between 
his lips and teeth and nipped it. The jury gave her a verdict of £50 against the 
Tailway company; but the court would not let her keep even that small solatium, 
holding that the company was not guilty of negligence in allowing the canine 
to be on their premises. A Canadian woman, while walking through a 
town in the season when the wind wails for the summer dead, fell and 
broke her leg just above the ankle. The jury who sat on her case assessed the 
damages against the town at $800; but a new trial being ordered, the second 
jury deemed $150, besides the amount of her doctor’s bill, all she was entitled 
to. A Massachusetts lady spiritualist, however, recovered 5,000 against a rail- 
way company that broke her leg, and the court would not interfere to assist the 
company in getting the amount lessened. Perchance this one used spirits on 
the jurors and thus got them high. A master in Louisiana had only to pay 
$1,000 for his servant’s negligence in driving a wagon against a woman, fractur- 
ing her thigh, shortening one leg, and causing her tobe confined motionless for six 
weeks.? And yet men’s lower limbs are valued high. One man, who hadhisthigh 
broken in two places, got $7,000; another, in Kansas, got $12,000 for injuries 
which necessitated the amputation of his leg; while one in New York got that 
handsome sum for an injury which only kept him in bed six weeks, suffering 
great pain, and away from his business several months, and left him lame. 

“In Iowa the courts considered that for keeping a man of fifty-two in bed 
fora month and a half, and shortening one leg only two and a half inches, 
$8,000 was not too much to pay; but in Illinois $10,000 was held to be too 
much for shortening the leg of a man of three score and ten years old a couple 
of inches. Verily, judges and juries seem to discriminate against women on this 
point. Perhaps it would be well for legislatures to interfere and fix the price 
of legs, as they used to fix the prices of wheat or scalps. In Canada, when the 
population was smaller than it is now, men valued the legs of their fellow-men 
ata fancy figure. A bachelor got a jury to give him a verdict of nearly $25,000 
for the loss of one of his and a few other hurts. The judges, however, inter- 
fered and sent the matter back for another jury to sit upon. This was well 
matched in Montana, where a foot was valued by a jury at $20,750; but the 
‘court considered that at least $10,000 too much.‘ In Texas, at times, children’s 


IL. R.2C. P. 4. 3 64 Ia. 568; 33 Kan. 298; 64 Barb. 
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legs are rated as high as children’s lives are in the North. One of Simpson's 
bairns, aged twelve, recovered $3,500 from the Houston and Texas Railway, 
which had crushed her leg so that it was permanently injured; and that was ex- 
actly the same sum that a New York jury gave against the New York Central for 
the killing of a little damsel of thirteen summers.! 

**Women who have had their time wasted through injuries that have been 
inflicted upon them, and have thus been prevented getting their usual earnings, 
while entitled to good compensation therefor, must not expect to get a fortune 
out of the guilty party. Mrs. Langley was laid up by an accident, and was 
deprived temporarily of earning $9 a week, as was her wont. Twelve jurymen, 
with that lavish liberality often noticeable in people who are not spending their 
own money, offered her as compensation $6,000 of the money of the railway 
company that hurt her, but the judges intervened and said that was far too 
large a sum. And where a railway company carried a lady of the name of 
Marshall beyond the station at which she wished to alight, and she had to pay 
$1.50 to reach her desired haven, and lost three hours of her valuable time in 
getting there, the judges would not let her keep the $750 which the jurors of 
Missouri, in their ardor and gallantry, gave her. Too much, the impassive 
judges said.? 

‘* What sums sad and sorrowing survivors have received when women have 
been killed is too mournful a subject to touch upon just now.”’ 


An O_p Lawyer anp aN O_p Roman Wait. — The Montreal Legal 
News says: — 


“« Mr. Clayton, an English solicitor, who is in his ninety-seventh year, — and 
apparently almost as sturdy as the old Roman wall in which he takes delight, — 
lately invited the Law Society to visit him in his domain near Newcastle. For 
miles the great Roman wall traverses his property, and he has caused the earth 
to be cleared away so that the magnificent monument is said to stand out in 
almost its original strength and solidity. The various double gates are clearly 
indicated, the holes in the stones in which the iron pivots worked being well 
preserved, while the ruts in the sills made by the wheels of the war chariots are 
distinctly marked. On either side of the gates are the guard-houses, while at 
regular intervals appear the foundations of the castles and camps which shel- 
tered main bodies of the troops which were stationed along the line for the de- 
fense of the wall.”’ 


Tue INTERNATIONAL ConGRess OF CommeERcIAL Law at BrussELs. — 
The King of the Belgians is one of the most liberal-minded monarchs in 
Europe. He devotes much of his time and strength, and no inconsider- 
able part of his private revenues, to the promotion of the arts and 
sciences and the improvement of the laws. In these efforts he has been 
ably seconded by his brother, the Count of Flanders, who is bis probable 


1 60 Tex. 103; 34 Hun (N. Y.), 80. 2 48 N. Y. Sup. Ct. 642; 78 Mo. 610. 
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successor to the throne, and by a number of able, enlightened and pro- 
gressive statesmen. 

If justice can be ennobled by being nobly represented in material 
forms; if justice, like religion, receives additional dignity from the 
splendor of the temple in which it is administered, — then the King of 
the Belgians has certainly exalted justice. For, in a capital where labor 
and the materials of architecture are marvelously cheap, fifty-seven 
millions of francs have been expended in the building of a palace of 
justice, the like of which is not to be seen on earth. The dome of St. 
Peter’s lifts itself almost to the clouds; ‘‘ Sophia’s white walls swell their 
glittering mass i’ the sun;’’ but to the eye of the approaching traveler 
those buildings seem commonplace compared with the Belgian Palace of 
Justice. Seated upon a hill, so that it overlooks all other portions of 
the city and is dwarfed by none of its surroundings; great in superficial 
extent, lofty in elevation, eloquent in its proportions, elaborate in its 
external adornments, —it presents a picture which forever tempts the 
eye and leaves an ineffaceable impression upon the mind. Nor does a 
near approach to it disappoint the expectations of the traveler; but he 
discovers an edifice wherein marble seems to have exhausted all its 
possibilities of power and grandeur and eulogy. 

It is but natural that a monarch and a people, who have expressed 
their reverence for justice by such an imposing symbol, should concern 
themselves with the improvement of the laws by which justice is attained 
and administered, — not only those which regulate their domestic affairs, 
but also those which regulate their commerce and their exchanges with 
other nations. This spirit led, in the year 1885, to a somewhat informal 
meeting at Antwerp (which city, it may be said in passing, has been 
raised hy the energy and enlightened spirit of the Belgian king and his 
advisers to the second seaport in Europe), of delegates from various 
countries and states, for the purpose of discussing the subject of the 
reformation and unification of the laws relating to bills of exchange and 
to maritime contracts and torts. This meeting served to excite interest 
in the subject, but seems to have, of itself, led to no definite result. 
Two years later a Royal Commission was organized by the Belgian 
government, to which was committed the assembling of a more formal 
congress at Brussels to take up and continue the work which had been 
begun at the meeting at Antwerp. The congress thus organized and 
patronized, assumed the name of Le Congres International du Droit 
Commercial. This first session of the Congress, properly so called, was 
not able to finish the work which it took up; and accordingly a second 
meeting was called, to meet at Brussels on the 30th of September of this 
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year. This session had for its object the continuation of the work first 
started in 1885 at the Antwerp meeting, after the plan adopted by the 
session of the preceding year, the same consisting of a project for an 
international statute or code on the subject of bills of exchange and 
maritime rights. 

The congress thus assembled was composed of the members of the 
Belgian Royal Commission, nominated by a royal decree dated Feb. 
27th, 1885; of the official delegates of foreign governments, and of 
delegates from various bodies or associations specially invited to send 
delegates by the Commission. The number of delegates which each 
foreign body or association, that is, each body or association outside of 
Belgium, was invited to send, was limited to two. The bodies or asso- 
ciations within the kingdom of Belgium were limited to a single delegate 
each. The Bourse of Brussels claimed the right to be represented by 
two delegates, but this right was disallowed by the Royal Commission, 
The reason for limiting bodies and associations in Brussels to a single 
delegate each, appears to have been that, by reason of the fact that these 
bodies were situated near the place of the meeting, their delegates would 
be more likely to attend and outnumber the delegates from other coun- 
tries, and thereby possibly create a feeling of jealousy or dissatisfaction. 
The societies which were thus invited to send delegates were chambers 
of commerce, law or bar associations, social science associations, naviga- 
tion companies, certain judicial tribunals, and certain legal publications. 
Among the legal publications which were invited to send delegates, the 
Awerican Law Review had the honor of being included. One of its 
editors attended, not, however, as its representative, but as a delegate 
of the St. Louis Bar Association. He was the only American delegate 
present. 

The various countries with which Belgiem enjoys diplomatic relations 
were also invited to send each one delegate, and most of the countries 
of Europe and of South America were so represented. The United 
States was not, however, officially represented this year, owing to the 
absence of Judge Lambert Tree, our then minister resident at Brussels, 
who had been appointed by our government as its representative. It 
is also to be noted with regret that the governments of Great Britain, 
Germany and Austro-Hungary were not officially represented at the 
meeting this year. Delegates from unofficial bodies were, however, in 
attendance from those countries. Although societies and bodies in 
Belgium were allowed but one representative each, yet such was the 
number of those bodies who were represented, that the Belgian dele- 
gates were nearly equal in number to the delegates of all other countries. 
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This was the case also at the meeting of 1887 and as the votes at that 
meeting were counted per capita, it followed that Belgium, although a 
small kingdom, had an influence in determining the resolutions adopted, 
far out of proportion to that of other countries. To remedy this evil 
the Royal Commission decided upon a different plan of voting at the 
meeting of this year, whereby all the delegates, not only the govern- 
mental but the private delegates of each nation, should cast one vote 
as a delegation,— that is, should ballot among themselves and determine 
what vote the delegation should cast, by the majority rule, in accord- 
ance with which the vote of the delegation should be announced and 
counted as a unit. This gave a species of equality to each country 
which was represented, but it, in its turn, produced unexpected incon- 
gruities. Thus, the single American delegate, representing a single 
law society in an interior city of the United States, found, to his alarm, 
when the roll was called on an important proposition which had been 
debated all day, that his single vote had neutralized the vote of the 
whole Belgian contingent, composed of perhaps twenty-five or thirty 
delegates. What was worse, he had very imperfectly understood the 
debates, which had been conducted in French, and became satisfied, 
when it was too late to recall his error, that he had voted wrong. 

The Congress was divided into two sections, one of which occupied 
itself with the subject of maritime rights, and the other with the sub- 
ject of bills of exchange. It was permissible for members of the 
Congress to take part in the work, either of one or both sections, but no 
one enjoyed the right of voting in more than one section. The provis- 
ional officers of the Congress and of the sections were both named by 
the Royal Commission, but the Congress and the sections themselves 
-elected their own permanent officers. There was a general assembly at 
the opening, and also a general assembly at the close. With these ex- 
ceptions the Congress sat for the prosecution of its work in two sepa- 
rate sections. Each section held one session each day. 

The use of languages was optional. But it is scarcely necessary to 
say that nearly all the proceedings took place in French. Last year the 
English delegates made speeches in English. This year the writer 
heard but one speech in English, and that was in the section of mari- 
time law, and was not made by an Englishman, but by a Dutchman, 
who represented a navigation society of the Netherlands. No speaker, 
unless by special permission, was allowed to speak more than twice on 
the same subject, nor to occupy in a single speech more than fifteen 
minutes. All these regulations were prescribed, not by a vote of the 
body itself, but by the Royal Commission under whose auspices it was 
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assembled. In fact, all the administrative details, and the police, so 
to speak, of the Congress, were attended to by this Commission, and all 
the expense was defrayed by the Belgian government. Nothing pre- 
sented itself for the members to do, except to meet and at once enter 
upon a continuation of the study of the projects of legislation, where 
they had been left off at the previous meeting. Indeed, the meeting, 
in regard of the manner in which its proceedings were conducted, re- 
sembled more nearly a large and orderly school than a deliberative body. 
The meetings were held in the hall of the legislative council of the 
province of Brabant. This hall is in the form of a half moon, with cir- 
cular seats which presented converging rows toward the speaker’s desk, 
similar to the American Senate chamber. Each member had on the 
desk before him a number of printed pamphlets, containing the pro- 
jects of laws and the various subjects to which the attention of the 
section was to be particularly drawn. These projects of laws were 
taken up, read and debated section by section. Most of the sections 
were passed over informally, no one challenging them. Some of them 
were, however, challenged, and became the subject of long and animated 
debates. Such was the question whether it should be permissible to 
draw a bill of exchange in blank or payable to the bearer, or, more 
strictly, whether such a bill so drawn should be a nullity. This propo- 
sition was negatived, and the goodness of bills of exchange so drawn 
was affirmed. The Commission engage to publish and send to each 
member of the Congress a report of its proceedings, together with the 
preparatory documents which formed the subject of its work; but, at 
the time of this writing, only a partial report of the proceedings have 
come to hand, and we are unable to give a full account of the work of 
the Congress. 

Singularly enough, the Congress met on Sunday, the 30th of Septem- 
ber, and held two sessions on that day, — the general opening session, 
and a working session of each section. In Protestant countries, where 
Sunday is observed so rigidly, this can hardly be understood, without 
drawing attention to the fact that in Catholic countries the obligation 
of abstaining from labor on Sunday is not understood as applying to 
liberal or bookish labor. Hence it is that a purely secular body met on 
Sunday, in a city abounding in Christian churches, and among a people 
distinguished for piety and morality. i 

The President of the Royal Commission was Baron Lambermont, 
Minister of State, assisted by three able, industrious and courteous 
secretaries: MM. Leon Biebuyck, Jules Carlier and Albert Nyssens. 
The opening session of the Congress was devoted entirely to an oral 
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address by Baron Lambermont, in which he explained the objects of 
the Congress, the state of its work, the manner of voting, and the ad- 
ministrative regulations which had been established by the Commission. 
At the left of Baron Lambermont stood M. Le Jeune, the Belgian Min- 
ister of Justice. The Honorary President of the Congress was M. 
Beernaert, the Belgian Minister of Finance. ‘The first section, that of 
maritime law, was presided over by M. Victor Jacobs, Minister of State, 
and Member of the Belgian Chamber of Representatives. The second 
section, concerned with bills of exchange, met under the presidency of 
M. Eudore Pirmez, Minister of State, Member of the Belgian Chamber 
of Representatives, and Director of the Belgian National Bank. Among 
the list of vice-presidents and delegates were several names of inter- 
national reputation, such as Sir Travers Twiss, representing the Asso- 
ciation for the Reform and Codification of the Law of Nations; M. 
Rolin-Jaequemyns, representing the Institute of International Law; M. 
Clunet, advocate of the Court of Appeal of Paris, editor of the Jour- 
nal du Droit International Privé; M. Autran, editor of La Revue Inter- 
nationale du Droit Maritime. One of the ablest debaters in the Congress 
was Mr. Thos. Barclay, an English barrister, who represented the Law 
Quarterly Review and also the English Chamber of Commerce in Paris. 
Mr. Barclay was attached to the section on bills of exchange, and 
brought to the work of that section a thorough study and a wide ac- 
quaintance with the subject. He spoke in French with great fluency, 
and was not inapt in the use of German. The faculties of law of sev- 
eral universities of various countries in Europe were represented by 
delegates. Among these may be mentioned the universities of Antwerp, 
Bordeaux, Brussels, Caen, Ghent, Geneva, Louvain, Padua, and Paris. 
The famous university of Ghent was.represented by Professor De Rid- 
der, who, though not given to much speech-making, was surpassed by 
none in learning, in a knowledge of the subjects under discussion, and 
in the sound judgment and sense with which he dealt with them. 

The foreign members of the Congress were received with distin- 
guished courtesy and hospitality. The Belgian railways, with one 
exception, transported them at half fare, on presentation of their cer- 
tificates of membership, and the Exposition opened its doors to them 
without charge, as did several learned societies. A lunch was given to 
them by the Bourse; a raout by the Common Council of the city; a 
banquet by the Royal Commission; a soirée by the Prince de Chimay, 
Minister of Foreign Affairs; and also a soirée by the King. 

If this Congress shall succeed in perfecting an international code of 
commerce relating to the important subjects of bills of exchange and 
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bills of lading, it will have accomplished a work the benefits of which 
cannot be too highly estimated. That the operations of international 
commerce should be governed by all sorts of laws, now by the 
law of this port and now by the law of that, and often by that indef- 
inite and ‘* codeless myriad of precedent’’ of which the English and 
American law consists, is a crying evil. Although the American flag 
is not often seen beyond our own coasts, yet our commercial exchanges 
with other countries are very extensive. We are especially interested 
in the promotion of an international code relating to bills of exchange. 
It would not only be most desirable for the various trading nations to 
agree upon a universal commercial code, but also to adopt a uniform 
standard of weights and measures and a uniform coinage of money. 
The world can scarcely be called civilized until these ends are attained. 
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THE STUDENT’S LAW LEXICON: A Dictionary of Legal Words and Phrases, with Appendices 
explaining Abbreviations and References to Reports and giving the meaning of Latin 
and French Maxims commonly found in Law Books. By WILLIAM C. COCHRAN, of the 
Cincinnati Bar. Cincinnati: Robert Clarke & Co. 1868, 

This is a duodecimo of 332 pages. It contains a vocabulary of French and 
Latin words and phrases, and also, in the form of an appendix, an explanation of 
the abbreviations commonly used in citing law reports, together with some other 
abbreviations used by lawyers. This appendix does not include legal treatises. 
Io another appendix it contains a number of Latin and French law maxims, 
translated and explained. A just criticism on this work is that the author cites 
no authorities in support of his definitions, as lexicographers usually do. It 
might be said in reply to this that the author has aimed at giving a small manual 
merely; but this might have been done without increasing its size by more than 
fifty pages. Nevertheless, a judge, a brief-maker or a law writer may safely 
keep this manual on his style book case where he can reach out for it when he is 
in doubt about the orthography of a French, a Latin, or an obsolete legal word 
or expression; and he may no doubt in general rely upon the definitions given 
by the learned author, of the words and phrases which he has collected. 


MILLER ON THE LAW OF CONDITIONAL SALES. — A Treatise on the Law of Conditional 
Sales of Personal Property. By CHARLES R. MILLER, Canton, O. Cincinnati: Robert 
Clarke & Co. 

This book contains 130 pages of text, and some 1800 cases, English and Amer- 
ican, early and late, are cited. The index is remarkable for its fullness — at 
least for its length —for it is no less than sixty-six pages long. On looking 
through this book, it would seem that the title is misleading. The author 
treats of the law of sale, rather than of the law of conditional sales. We under- 
stand a conditional sale to be a sale where the title is not to pass or is to 
revert in case a certain condition subsequent is not performed. Most of the 
questions discussed in this book are questions common to all sales, such as what 
is an acceptance of the goods to satisfy the statute of frauds, and such as war- 
ranties, express or implied. The difficulty with such a book is to know before 
hand what it discusses and what it does not discuss. That is the whole diffi- 
culty with these partial treatises called monographs. If we could know exactly 
the scope of the discussion beforehand, we might justly expect in them a better 
discussion of the particular subject than would be found in a treatise covering 
the whole title. We donot believe much in this class of law books. Some 
topics can be usefully treated in this way, —such, for instance, as the right of 
stoppage in transitu, or, better, the vendor’s lien and the right of stoppage in 
transitu, which are different incidents of the same right. But as a general 
Tule, the profession want comprehensive legal treatises, covering the whole 
title in all its ratifications, all branches of it thoroughly considered, and the 
whole field of authoritative adjudications thoroughly searched. The price of 
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this book ($3.59) is excessive. A book which contains but 130 pages of text, 


and 226 pages of printed matter all told, cannot be justifiably sold for more 
than $2.00. 


BEN. HARDIN. HIS TIMES AND CONTEMPORARIES, WITH SELECTIONS FROM HIS SPEECHES 

By Lucius P. LITTLE. Louisville: 1887. 

The author is a judge of one of the courts of Kentucky, and seems to have 
found time, during the intervals in his judicial labors, to perform the task 
of writing a biography of one of the most unique characters produced by that 
heroic soil. He enters upon an apology in his preface for writing a life of 
Hardin at all; but we think he justifies himself in the statement, that in the 
early days of our western settlement, there were four unique characters: 
Crockett of Tennessee, Randolph of Virginia, Corwin of Ohio and Hardin of 
Kentucky. Each was an exponent of certain lines of thought and manners, and 
each was the center of great public attention. To write the life of either one 
of these characters is to write a history of the public and domestic life of a 
portion of our country at its most interesting period. Crockett, Randolph and 
Corwin have all found biographers, and Judge Little concluded that Hardin 
should not be without one. . 

It cannot be doubted that Hardin has at last found a good one. This biog- 
raphy is the work of a gentleman of more than ordinary culture, of thorough 
experience in the ways of life, of a deep insight into human nature, and of 
learning in the profession in which Hardin was a power. He has produced a 
book which is readable from beginning to end. 


FREEMAN ON EXECUTIONS, SECOND EDITION.—A Treatise on the Law of Executions in 
Civil Cases, and of Proceedings in Aid and Restraint thereof. By ABRAHAM CLARE 
FREEMAN. Second Edition. San Francisco: The Bancroft-Whitney Co. 1888. 

The first edition of this work was one of the most thorough and satisfactory 
treatises which had been given to the profession. The author had examined and 
cited something in the neighborhood of twelve thousand cases. The present edi- 
tion has required a very considerable revision and extensive additions. The table 
of cases has grown to near fifteen thousand. It has been necessary to expand the 
work into two volumes and the publishers have (wisely, we think) printed the 
text in type of the size known to printers as pica, which is one size larger than 
the type in which legal treatises are usually printed. The profession do not 
complain of the use of large type in legal treatises, where there is no effort to 
expand or pad out by the use of long and unnecessary quotations. Nothing is 
more grateful to an old judge or an old lawyer, in a dark courtgroom where a 
book must be hastily picked up and read, than to find its text printed in large 
type, leaded so as to spread the lines apart and enable the eye more easily to 
follow them. The foot-notes, being intended as mere references and contain- 
ing very little matter which has to be read, are printed in the same small type 
as in the former edition. 

Mr. Freeman states in his preface that he has re-examined the whole subject, 
and has added whatever came within his research, regardless of the age of the 
decision. The scope of the work, he says, has also been enlarged by including 
within it writs and proceedings issued or taken for the purpose of enforcing 
decrees in chancery, and this has involved the consideration of chancery 
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sales and the various steps required to procure their vacation or confirm 
ation and to compe) the payment of the purchaser’s bid. This has rendered 
it necessary to insert two new chapters and to change the numbering of the 
subsequent chapters. These new chapters (XX and XXII) relate to the sub- 
jects of reporting, confirming and vacating chancery sales, and of proceedings 
to collect the amount bid. 

In our judgment, Mr. Freeman has taken a wise course by allowing an inter- 
val of twelve years to elapse between the first and the second editions of this 
work. The frequent revising and getting out of new editions of standard legal 
treatises, overtask the profession. An author should wait until a considerable 
time has elapsed, and then go {back, re-explore, repair and rebuild from the 
ground up, as Mr. Freeman has evidently done. 


LINDLEY ON PARTNERSHIP, RAPALJE’S NOTES. — A Treatise on the Law of Partnership by 
the Right Honorable Sir NATHANIEL LINDLEY, Knt., one of the Lord’s Justices of Her 
Majesty’s Court of Appeals, in 2 volumes, with American notes by STEWART REPALJE. 
Published by F. D. Linn & Company, Law Publishers, Jersey City, 1888. 

The excellence of this treatise on the subject of Partnership is now too well 
established to need any elaboration in this notice. Its first appearance in 1860 
has been followed by four successive Englisheditions. So it may be said to have 
stood the test of time. Both in thought and arrangement it rises considerably 
above the average of modern law books; besides, it is thorough, and exhaust- 
ive of the subject that it treats upon. There has been one American edition 
before the present one, edited by Professor Ewell, of Chicago. That edition 
was published in 1881. The present edition is edited by Mr. Rapalje, of the 
New York bar, who is well known as the author of several legal works. 

As a general rule the writer of this notice is not favorable to the use of an 
English text-book as a book of first resort, at least not if an American book of 
fair repute exists on the same subject. American methods of business, Ameri- 
can legislation and American decisions have been developing American law in 
their own peculiar way for more than twocenturies; and since the separation 
from the mother country that development has not only been rapid but marked 
in national characteristics. Much that is contained in English text-books is ob- 
viously inapplicable. This often extends to entire chapters. This, however, 
may be said to be harmless, as it misleads no one; but beyond this, much that 
is said on subjects applicable to both countries is treated from an English stand- 
point and is misleading to all but very discerning readers who may realize that 
the rules as announced, derive their origin and force from circumstances and 
reasons which do not prevail in this country. 

In the present case the American editor had sought to counteract this by 
copious citations and quotations from American cases which run along with the 
text. These notes are so voluminous as really to form a sort of American 
Digest on the subject of partnership in the shape of foot-notes. They havea 
separate index. While this feature makes the work valuable to the American 
practitioner as a book of reference, italso disturbs the continuity and systematic 
line of thought pursued by the eminent author in his text. Two indices to a 
law book are a constant source of annoyance. A busy lawyer is apt to stumble 
into the wrong one, and then abandon the search, not knowing or remembering 
that there is another one. F. 
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AMERICAN STATE REPORTS, Vol. II.— San Francisco. Edited by A.C. Freeman. Bancroft-- 

Whitney Co. 1888. 

This is the second volume of the new series which is designed to form a con- 
tinuation of the American Reports and of the American Decisions. It is perhaps 
a sufficient description of it to say that in all respects it resembles almost any 
of the volumes of the American Decisions, except perhaps it is a little larger. 
It contains about one thousand pages. 

We cannot say that we think that the head-notes of the present books are 
constructed on the best plan. They belong to a class of head-notes of which the 
Illinois reports furnish perhaps the most striking example, in which the points 
to which the judges appeal incidentally in argument are digested and presented 
side by side with the point or points actually decided. Where several of these 
points are thus thrown together, the reader will not be able to find out, without 
reading the opinion, which of them was merely used arguendo; so that the true 
office of a head-note, which is to state the point or proposition decided, is 
defeated. 

The learned editor of the Albany Law Journal (after the death of Isaac Grant 
Thompson, the editor of the American Reports), in a review of Volume [ of the 
American State Reports, expressed the view that the true office of a foot-note toa 
reported case, is to collate and state other decisions on the same point, and not 
to write a general essay upon the subject. This opens up a debatable question. 
We believe that a majority of the profession prefer the extended and very useful 
notes of the American Decisions to the short notes of the American Reports 
which were confined merely to the point decided in the principal case. 

These reports have a certain sphere of usefulness. They are ‘‘handy’”’ to the 
great mass of lawyers who have not access to law libraries containing all the 
reports. But, in view of the fact that the number of American cases annually 
reported is now nearly 12,000, and in view of the further fact that this series, 
issuing six volumes a year, cannot hope to republish more than ten per cent. of 
this mass of adjudged law, it will become a serious question to the practitioner 
whether he had better pay $24 a year for this set, or $40 a year for the whole 
mass, with a digest, ac offered by the West Publishing Company, of St. Paul, — 
in other words, whether he would not prefer to pay a little more and be able to 
make his own selection, rather than have some one else make it for him, and 
give him only ten per cent. of the whole. It is true that the mass which he 
gets for $40 comes to him unbound, and that the binding at the end of the 
year will considerably increase the bill. It is scarcely possible that nine-tenths 
of the American case-made law is of so little value that it can be thrown away 
or disregarded. Take, for instance, the great subject of corporations. A cir- 
cular which the publishers of the American State Reports have lately issued, 
shows that in the American Decisions and the American Reports there are 1,868 
cases on the subject of corporations published in full. One who has spent some 
time in exploring the American case law on this subject knows that, during this 
period of American jurisprudence, more than ten times that number of cases 
relating to the law of corporations have been reported. Can it be said that the 
one-tenth selected by Mr. Freeman and his assistants, able and discriminating 
as they are, is the wheat, and the other nine-tenths the chaff? It is true that 
they furnish, in the form of copious notes, which are in themselves short 
treatises, the results of most of the adjudications which they do not report, and 
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this is one of the most valuable features of their work, — perhaps the most 
valuable. 

In the meantime, the multiplication of adjudications and of reports and the 
efforts which are made to winnow out the best and present it to the profession 
at reasonable cost, suggests the constantly recurring inquiry, what shall we 
do with the reports? How shall we get from under this mountain which is being 
piled up over us? In what manner shall we restate, digest or transform this 
vast mass of reiteration and re-argument, for that is all that most of it really 
is? Is nothing settled, so that we can get it into a code and stop the perpetual 
agitation about it? Shall not a lawyer advise his client by turning over a leaf 
in a statute book, instead of being obliged to read a hundred adjudications to 
find out what the applicatory rule of law really is? It is painfully apparent that 
the American law is growing more and more uncertain every day. Decisions of 
the same court contradict each other on many subjects. Many cases are over- 
ruled, through mere ignorance or forgetfulness, by the same court, without 
noticing them. In fact, much of this vast mass of case-made law, if it can be 
called law, is being turned out by judges who do not deserve to be called learned 
in the law — who are really ignorant — not good lawyers — nominated by political 
caucuses because they are good politicians and elected on party tickets. There 
are communities in the West where a yellow dog would be elected to the bench 
of the court of last resort if he should receive the party nomination, and he 
would be elected by a strict party vote. Of the judges that are grinding away 
at this interminable grist, not one out of ten is a good lawyer, in the sense in 
which the word would be used about the precincts of the law courts of London. 
Some of them cannot even write grammatical English. What to do with them, 
what to do with their work, is the perplexing question. 

It ought to be said that the series of American Decisions and American Reports 
have been rendered more valuable by a table of cases and an index to mono- 
graphic notes, which have just been issued in a small volume by the Bancroft- 
Whitney Company. 


THE ANGLO-INDIAN CODES. — Edited by WHITLEY STOKES, D. C.L., etc., etc. Vol. IL 

Adjective Law. Oxford: Clarendon Press. 1888. 

The first volume of this work was noticed in a former number of this period- 
ical.! 

That volume related to‘substantive law, or the law of rights; and the present 
Telates to adjective law, or the law of procedure. 

England imposed her government upon India without any shadow of right, 
and without any pretext which can find the slightest justification in any code or 
conception of human morals. It was the mere exertion of brute force, imposed 
by a superior and united, upon an inferior and divided people. The causes are 
undoubtedly at work which mast soon bring her dominion over that peorle to 
anend. The very principles of liberty which Englishmen regard as their own 
birthright must, when accorded to another people, prevent that other people 
from being ruled by a distant nation without its own consent. That liberty of 
the press which is upheld by the principles of the British Constitution, and 
especially by Fox’s libel act, extended to this subject race, is gradually produc- 
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ing a native periodical press which freely criticises the acts of the government 
and the conduct of the dominant official class. The system of caste, which 
divided the Indiau people against each other into several classes, by barriers 
which seemed impassable, is gradually giving way. A Hindoo purchases a 
railway ticket, and then, when the train pulls up to the station, commences an 
eager search for a compartment containing none but persons of his own caste, 
The English railway guard, in his impatience, forces him into a compartment 
containing persons of a different caste. Thus persons of different caste are 
thus forced together and the caste prejudice is by mere force broken down. This 
prejudice out of the way, the vast multitudes of that peninsula become in a 
great measure a homogeneous people. Although their number more than twice 
exceeds that of the entire English-speaking race, they are kept in subjection 
and governed by the presence of about 150,000 Englishmen. North of them is 
a powerful empire, which, though despotic in its form of government, deals 
far more generously with the seventy-two conquered tribes and nations which 
compose it, than England has been in the habit of dealing with the nations 
which she has conquered. No high offices in the state are open to the Hindoos; 
but the highest offices and honors within the gift of the White Tsar are open to 
devotion and merit, and may be won by the children of any one of the numer- 
ous races within his dominions. A Tartar of the Don commanded the army 
which expelled Napoleon from Russia; and a son of Shamyl, the Circassian 
patriot who held out for twenty-five years in insurrec’‘on against the whole 
power of Russia, is now holding the commission of colonel in the Russian 
army. A knowledge of these facts cannot long be kept from a people as alert 
in mind as the Hindoo races; and the time will come when, if not liberated by 
other means, they will welcome the advent of Russian armies pouring through 
the mountains of Afghanistan. Annexed to Russia, they would become citizens 
of a great empire, whereas they are now the subjects of a foreign and distant 
usurpation. 

Although not one word can be said in justification of the English usurpation 
in India, it is to be confessed that, in governing the people whom they have 
thus wrongfully subjected, the English have acted for the most part with 
justice and with moderation. When the English forced their way into India, 
gold in the possession of native princes, which had been hoarded for genera- 
tions and which could not be got out of the strong coffers in which it was kept 
by the most tempting offers of usury, was offered in great quantities to English 
borrowers at. three per cent. per annum, —such was the opinion which that 
people had acquired of the commercial honesty of the English. The existence 
of the present work is an illustration of the effort which the English in India 
have made at governing that people not by mere force, caprici>usly or arbitrar- 
ily exercised, but by justice according to law. During the Peninsula War 
Lord Wellington, in one of his dispatches to the government, stated, in lan- 
guage which we cannot now quote, that a general in the military occupation of 
a country in time of war, who finds it necessary to govern that country by 
military law, is bound to notify the people in advance, in some way or other, 
of the sort of law by which he expects them to be governed. The British 
government will convey this information to the Hindoos in the work before us. 

Anattempt to publish to the people of Indiaa code of criminal procedure whica 
should be at once easily understood, cheap, expeditious and just, dates back as far 
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as the year 1847, when the President in Council instructed the Indian Law Com- 
missioners to prepare a scheme of pleading and procedure, with forms of indict- 
ment adapted to the various provisions of the penal code. Such a scheme, to- 
gether with several forms, was prepared by Messrs. Cameron and Eliott, and 
submitted, with a report, dated Feb. Ist, 1848. This draft was re-examined 
and considered by anew set of commissioners, appointed in 1854 under a 
statute. These commissioners were Sir John Romilly, M. R., Sir John Jervis, 
C. J., Sir Edward Ryan and Messrs. Cameron, Ellis, Lowe (now Lord Sher- 
borne), and Millet. These commissioners produced a draft code which was 
presented to Parliament in 1856 and was in the following year introduced into 
the legislative council of India by Mr. (now Sir Barnes) Peacock. It was en- 
acted into a law, to take effect on January Ist, 1862. Since then this code has 
had a varying history, given in the introduction to the book before us, but 
which would not interest our readers. 

The present code is framed by Dr. Stokes at the suggestion of the Secretary 
of State, in a legislative dispatch dated Oct. 26th, 1876. Its effort is to give to 
India a single and complete code of criminal procedure, and to carry out as far 
as possible the policy of providing a simple and uniform system of law for that 
country. The principle on which the learned codifier has proceeded is perhaps 
best expressed in the language which he has quoted from Lord Macaulay, who 
was a commissioner for the preparation of a penal code for India: ‘Our 
principle is simply this — uniformity when you can have it; diversity when you 
must have it; but in all cases certainty.”’ It may be regarded as a compliment 
to America that the learned codifier states that, in framing this draft of a codes 
he has been aided by many of the remarks of Livingston. Indeedgin the open- 
ing of his introduction he refers to Livingston’s introductory report to the code 
of procedure prepared by him for the State of Louisiana. 


THE COMPLETE DIGEST. 1887. PART 1.—<A Digest of all the Reported American Cases and 
Selected English Cases, with Synopsis of Statutes of General Interest, References to 
Articles and Essays in Current Law Periodicals, and to Text-books and other Matters of 
Value to the Profession, contained in the Various Law Publications, from January to 
July, 1887. Editors: E. A. Jacob, J. A. Mallory, F.B. Walrath. Associate Editors: W. G. 

Challis, G. T. Lincoln, W. Hall, M. Cooper, D. Walworth. New York: Digest Pub. Co. 

1883. 


Too much cannot be said in favor of thejplan of this work; its execution is 
not without faults, but exhibits much to be commended. It is to be observed 
at the outset that it is an imperial octave or nearly 1,700 pages. We have not 
heretofore had in our hands a law book which included so many pages ina 
single volume, in what seems to be a good compact form, capable of being 
handled without difficulty. It presents the usual features of our so-called 
digests, which are perhaps more properly called index-digests. It has the 
additional feature of prefixing to each paragraph the name of the court whose 
decision itis. This is a matter of considerable importance, because there are 
so many courts, especially if we include those of Great Britain, that itis not 
always easy, in stating a decided point, in argument, on the mere authority of a 
digest (whicH ought never to be done if it can be avoided), to give the name of 
the court whose decision it is. Another feature which attracts attention is that 
the editors have endeavored, by the use of type of two different sizes (brevier 
and nonpareil) to distinguish to the eye the decisions of courts of last resort, 
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from those which are supposed to be not courts of last resort. In attempting 
to draw this line, some mistakes have been made. The decisions of the Circuit 
Courts of the United States are printed in the smaller type; but in point of fact 
in a large portion of their work, to wit, where the amount in controversy 
ranges in actions at law or in equity from $500.00 to $5,000.00, the decisions of 
those courts are final; while, in still other cases, they sit as courts of appeal 
from the District Courts, —in many cases where their decisions are final. Those 
courts are courts of great power and dignity; and the office of circuit judge of 
the United States is regarded by the profession as an office of greater dignity 
than that of chief justice of the highest courts of the States. Itis certainly an 
office of far greater power. Several judges have been called to vacate seats upon 
the highest benches of the States in order to accept the position of United States 
circuit judge. The editors have also made the odd mistake of ranking the St. Louis 
Court of Appeals among courts ‘‘not of last resort.’? No court has appellate 
jurisdiction over that court, except the Supreme Court of the United States on 
Federal questions. Allof its decisions, and they are very numerous, which are 
digested in this volume and printed in the smaller type, were final decisions, not 
reviewable by appeal or writof error. Nor hasthe Supreme Court of Missouri 
jurisdiction of the same class of questions. Thus, under the title “‘ marriage 
and divorce,’’ we find the decisions of that court printed in small type, indicat- 
ing that they are not final decisions, whereas it is the only final court for divorce 
cases in Missouri, the Supreme Court having no appellate jurisdiction in such 
cases. 

In respect of the manner in which the decisions are digested, we find much to. 
be commended and something to be disparaged. The editors say in their pref- 
ace that they do not digest ‘* the mere repetition of the cantilena of lawyers,”— 
whatever they mean by that. We suppose that they mean that they do not 
digest what the judges say, arguendo, in arriving at their conclusions. In 
other words, they do not bury the real kernel of the case, the question of law 
decided, or the application given to a question of law, in a mass of propositions 
to which the judges have appealed in argument.in their opinions. So far they 
have proceeded upon the only sound conception. In fact, the contrary practice 
is intolerable. But they have sinned in another unfortunate direction, that of 
stating what the case decides, upon the English plan, which is the plan of giving 
a condensed abstract or report of the decision: stating a catalogue or collection 
of facts, and then, with the introduction of the word ‘held,’ generally begin- 
ning with a capital and printed in italics, stating what judgment the court ren- 
dered upon those facts. This plan is a good one for some purposes. If a law- 
yer is really a case lawyer, or as it is more properly said, a fact lawyer, this 
will enable him to find cases which are all fours ’’ with hiscase. He can fish 
in this ocean of decisions for what the hoosiers call ‘‘hog cases,’’— cases which 
decide the same facts as the case in which he is counsel, and in a way favorable 
tohis client. He can then go to the volume where the case is reported in full, 
if he desires to find out the reasons of the decision. But the difficulty with this 
plan is that it is not a true index of the decision, such as satisfies the point of 
inquiry where the decision itself is inaccessible. It is true that the whole effort 
of judicial administration expends itself in every case in applying the law to 
some state of established or conceded facts, and that this application of the law 
to facts is the judgment of the court. It is equally true that the reasons which, 
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‘in their opinions, the judges give for their decisions, are no part of their judg- 
ments. It is equally true that a naked judgment, drawn in the form of a state- 
ment of a collection of facts, with the conclusion of the court that the plaintiff 
is to recover or that the defendant is to go hence, does not satisfy the ends of 
justice nor perform the true office of a precedent. The value of the precedent 
lies in the rule which the court establishes or recognizes, or in the fact 
that a rule has been extended or curtailed by the judge making a new or de- 
nying an old application of it. The American plan of a digest, which states as 
nearly as may be the rule or principle which the court has thus recognized and 
applied, or the application, where interest centers in that, which has been given 
to an established rule or principle, affords the true conception of the man- 
ner in whicha reported case should be condensed for the purposes of an index- 
digest. In this book, for instance, single paragraphs are found which fill almost 
acolumn. It thus becomes, instead of an index, a sort of an abridgment, but 
not an abridgment like the famous abridgments of our law, that of Comyn, or 
that which passes under the name of Bacon, which are collections of principles, 
-and not of facts. It is simply a condensed report of a judicial decision embrac- 
ing the dry facts and the naked judgment, but leaving out the reasons given for 
the judgment, which are in every case thevery life of a judicial decision, and the 
source of its real value as a precedent. 

Another observation to be made upon this work is, that the most casual at- 
tention discovers in it the work of different hands who are proceeding by 
different processes. Some of the editors are evidently restating the decisions 
in their own language — really digesting them; others are doing little more 
than copying the head-notes of the reporters, and, if we may venture an opinion 
upon the relative value of the two kinds of work, it is that those who copy the 
head-notes of the reporters have done better than those who have not. Itis not 
to be credited that the various courts of this country, even with a selection 
thrown in from the courts of Great Britain, are turning out so much work that 
their decisions for the period of six months must occupy 1,553 double column 
imperial octavo pages, when properly digested. It is believed that, with 
a proper system of condensation all the matter contained in this work could 
have been printed in half the space. In this regard, whatever faults the United 
States Digest may have, its plan of condensed statement of questions decided 
answers the purpose of an index-digest much better than does the present work, 

The last named work does not, however, profess to present all the decisions 
of all the American courts, even of last resort, during the year covered by each 
of its annual volumes. It necessarily proceeds on some principle of selection, 
which is presumptively that of digesting those cases which the editor deems to 
be of general value and importance. This is apparent from the fact that, while 
the number of decisions rendered by American courts has been greatly increased 
year by year, since 1870, the annual volumes of the United States Digest have 
not increased in size. The general practitioner will find in that work, tolerably 
well arranged, all he wants. But special practitioners, legal authors and 
others will want a digest which gives everything. They will not be content 
with having some person, who does not understand their particular needs, make 
the selection for them. To supply this want the present work has obviously 
been projected. 

A feature of great value is the references which this work professes to give to 
articles in the legal journals which have been published during the period of 
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time covered by it; but we are sorry to say that under this head we find many 
important omissions, —so many that it is quite plain that this cannot safely 
be regarded as an index to this class of legal literature. Doubtless this defect 
will be reformed in future volumes. 

It is to be regretted that this volume is, so to speak, nearly a year and a half 
behind time. On any proper conception of keeping up with the work, it is at 
least a year behind time. Instead of digesting the cases decided in the first 
half of the year 1887, a work issued on the first of November should be able to 
give cases decided in the corresponding period of the year 1888. In this regard 
the American Digest, issued in monthly parts by the West Publishing Company, 
of St. Paul, and also published as an annual at the end of the year, is ahead of 
the present work in the race. But this work has a feature which that work has 
not. This work cites every periodical in which a given case has been reported, 
not only the official report, but the various ‘ reporters’? and law journals, so 
far asfound. This is a feature of especial value, because some of these publi- 
cations will be accessible to one reader and.some to another. 

We have spoken plainly of the seeming defects of this volume; but it is to be 
observed that it is the beginning of a series; that a work of such magnitude 
cannot be turned out by one brain or one hand, but that it must necessarily 
be the result of the concurrent labor of several minds; and that it must neces- 
sarily take time and discipline for these minds to full into the habit of working 
in accordance with a uniform plan. We may confidently expect that experience 
will remedy any deficiencies which may present themselves in the first volume. 
On the whole, great praise is due to those who have put on foot and so far car- 
ried out this enterprise. In an age when law books multiply with astonishing 
rapidity, so as to burden the profession, complaint can never be made of those 
who make good digests of the decisions of the courts. Such books are a prime 
necessity. The making of them is in general not profitable. There are not 
enough of them. The profession are always under an obligation to the authors 
of them, when, as in this case, their work is fairly well done. 


AMERICAN STATUTE Law. — First Supplement containtng the Repeals, Amendments and 
Additions made in all the States and Territories by the Annual Laws of 1886 and 1887, and 
presenting the Law as in force January 1, 1888. By FREDERICK J. STIMSON. Boston, 
Mass.: C.C. Soule, Publisher. 1888. 

The importance of ‘‘ American Statute Law’’ can scarcely be exaggerated. 
Our chief concern in the legal profession and in the legislatures is with statutes 
and statutory laws, rather than with the common law. So wide-spread is the 
commercial relation between the different States, that there is a constant re- 
quirement to know the legislative enactments of other States as well as those 
of the particular State in which we live. Mr. Stimson‘s original work was 
marked by a thoroughness of research and a skill in condensation and arrange- 
ment worthy of the highest admiration. The same excellence is found in this 
First Supplement. Since the original edition of “ American Statute Law,” six 
States and Territories have adopted new codes or revisions, sixty-two volumes 
of annual or biennial or extra sessions have appeared, all of which, so far as 
they modify or relate to the matters contained in the first volume of ‘‘ American 
Statute Law’’ have been duly incorporated in this supplement, bringing the 


original edition down to the first of January, 1888. All this new matter has. 


been brought within 117 pages, and a very useful index of fourpages. The press 
and the typographical accuracy of the work deserves much praise. a. W. T. 
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Second Annual Report of the Interstate Commerce Commission. Wasd- 
ington, D.C. 1888. 


Ben Hardin. His times and contemporaries, with selections from his speeches. 
By Lucius P. Little. Louisville, Ky. 1887. 


A Treatise on the Law of Conditional Sales of Personal Property. By 
Charles R. Miller. Cincinnati: Robt. Clarke & Co. 1888. 


A Treatise on the Law of Mortgages on Personal Property. Third edition 
revised and enlarged. By Leonard A. Jones. Boston: Houghton, Mifflin & Co. 
1888. 


A Treatise of the Law of Landlord and Tenant, with special reference to 
the American law, by H. L. Gear. San Francisco, Cal.: Bancroft-Whitney Co. 
1888. 


A Manual of the Law of Mills, as determined by the leading Courts of 
England and the United States, by C. F. Beach, Jr., assisted by E. A. Pratt. 
San Francisco: Bancroft-Whitney Co. 1888. 


The Principles and Forms of Practice in Courts of Record under the Codes 
of Procedure, adapied also to common law and equity practice. By Austin 
Abbott. Vol.II. New York: Baker, Voorhis & Co. 1888. 


A Table of Cases and Index to the notes in the 160 volumes ef American 
Decisions and American Reports, together with a brief enumeration of the cases 
re-reported therein, on each of the various titles of the law. 


Federal Decisions. Cases argued and determined in the Supreme, Cireui® 
and District Courts of the United States. Arranged by William G. Myer. Vol. 
28. Taxes. Weights and Measures. St.Louis, Mo.: The Gilbert Book Com- 
pany. 1888. 


The Complete Digest. A Digest of all the reported American Cases, and 
selected English Cases, with synopses of statutes of general interest, reference 
to articles and essays in current law periodicals and to text-books and other 
matters of value to the profession contained in the various law publications, 


from January to July, 1887. Part I. New York: Digest Publishing Co. 1888. 
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A Treatise on the Law of Executions in Civil Cases, and of proceedings in 
aid and restraint thereof. By Abraham Clarke Freeman. Twovolumes. Second 
Edition. San Francisco, Cal.: Bancroft-Whitney Company. 1888. 


A Digest of the Decisions of the Department of the Interior and the Gen. 
eral Land Office in cases relating to the Public Lands from July, 1881, to 
December, 1887. By Wm. B. Matthews and Wm. 0. Conway. Washington, D. 
C.: Wm. L. Wilson. 1888. 


The Anglo-Indian Codes. Edited by Whitley Stokes, D. C. L., of the Inner 
Temple, Barrister-at-Law, Correspondent of the Institute of France, and late 
Law-member of the Council of the Governor-General of India. Vol. II. Adjec- 
tive Law. Oxford: At the Clarendon Press. 1888. 


The Student’s Law Lexicon. A Dictionary of Legal Words and Phrases, 
with appendices explaining abbreviations and references to reports and giving 
the meaning of Latin and French maxims commonly found in Law Books. By 
William C. Cochran. Cincinnati: Robert Clarke & Co. 1888. 


The American State Reports. Containing the cases of general value and 
authority, subsequent to those contained in the ‘‘ American Decisions”’ and the 
** American Reports,’’ decided in the courts of last resort of the several States. 
Volume II. Selected, reported and annotated, by A. C. Freeman. San Fran- 
cisco: Bancroft-Whitney Co. 1888. 


Federal Decisions. Cases argued and determined in the Supreme, Circuit 
and District Courts of the United States, arranged by William G. Meyer. Vol. 
28. T.U.V.W. St. Louis, Mo.: The Gilbert Book Company. 1888. This 
Volume embraces the important topics of ‘‘Telegraph Companies,’’ ‘‘ Torts,” 
**Uses and Trusts,’’ and ‘‘ Water and Water-Courses.’’ This work is now 
nearing completion and when finished will be a most valuable epitome of the 
law as laid down by the Federal courts. 
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[The purpose of this department of the REVIEW is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this enc, a syllabus of each case is given, together with the 
name, date and page of the journal where the case is reported.] 


NAME. ABBREVIATION. 
Albany Law Journal. Alb. L. J. 
American Law Record. Am. L. Rec 
American Law Register. Am. L. Reg. 
Atlantic Reporter. tl. Rep. 
Canada Law Journal. Can. L. J. 
Canadian Law Times. Can. L. T. 
Central Law Journal. Cent. L. J. 
Central Reporter. Cent. Rep. 
Chicago Legal News. Ch. Le . 
Common Pleas Reporter. Com. Pleas Rep. 
Criminal Law Magazine and 

Reporter. Cr. L. Mag. 
Daily Register. Daily Reg. 
Federal Reporter. Fed. Rep. 
Insurance Law Journal. Ins. L. J. 
Irish Law Times. Irish L. T. 
Journal of Jurisprudence. Jour. of Jur. 
Kentucky Law Reporter. Ky. Law Rep. 
Law Journal. 
Lancaster Law Review. Lan. L. Rev. 
Legal Adviser. Legal. Adv. 
Legal Intelligencer. Legal Int. 
Legal News. Leg. N 


Luzerne Legal Register. 
Manitoba Law Reports. > 
Maryland Law Record. Md. L. Ree. 


New England Reporter. N. Eng. Rep. 
Northeastern Reporter. N. East. Rep. 
Northwestern Reporter. N. W. Rep. 
New Jersey Law Journal. . 
Pittsburg Legal Journal. Pittsb. L. J. 
Pacific Reporter. Pac. Rep. 


Railway and Corporation Law 


Journal. Railw. & Corp.L.J. 
Reporter. 
Southeastern Reporter. 8. E. Rep. 
Southern Reporter. So 


Southwestern Reporter. 
Supreme Court Reporter. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Western Reporter. 


a. L. J. 
Wash. L. Rep. 
Week. L. B. 
West. Rep. 


ACCOUNTING, see LOTTERIES. 


ADDRESS. 


Albany, N. Y. 
Cincinnati, O. 
Philadelphia, Pa. 
St. Paul, Minn. 
Toronto, Can. 
Toronto, Can. 

St. Louis, Mo. 
Rochester, N. Y. 
Chicago, Ill. 
Scranton, Pa. 


Jersey City. 
New York. 

St. Paul, Minn. 
New York. 
Dublin, Ireland. 


Edinburg, Scotland. 


Frankfort, Ky. 
London, Eng. 
Lancaster, Pa. 
Chicago, Ill. 

Pa. 
Montreal, Can. 
Wilkesbarre, Pa. 
Winnipeg, Man. 
Baltimore, Md. 
Rochester, N. Y. 
St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 


New York, N. Y. 
Boston, Mass. 

St. Paul, Minn. 

St. Paul, Minn. 
St. Paul, Minn. 
St. Paul, Minn. 
Richmond, Va. 
Washington, D.C. 


Columbus & Cin., O. 


Rochester, N. Y. 


PUBLISHED. PRICE. 


Monthly. 
Daily. 
Weekly. 


Weekly. 


Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 
Weekly. 
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ACTION. —|Petitory Action — Ejectment — Pleading — Exceptions.) — Ina petitory 
action, exceptions filed by a defendant, the allegations of which, to be sustained, require 
the introduction of evidence of title upon which the exceptor must rely to maintain 
himself in the possession and ownership of the property, should be referred to the 
merits. A party in possession of immovable property by an apparent judicial title can- 
not force the plaintiff to a trial on an exception that he must first bring a separate and 


distinct action to annul the judicial proceedings on which he relies for title. 


Sucha 


proceeding affords the defendant alone an opportunity to offer his evidence of title. — 


McCall y. Irion, Sup. Ct. La., 4 So. Rep. 859. 


—. See CORPORATIONS ; TELEGRAPH COMPANIES. 
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Monthly. 
Monthly. 
Weekly. 
Month y- 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Month 
Month ~ 
Semi-Mon’ly. 
Weekly. 
Weekly. 
Weekly. d 
Weekly. 

eekly. 

Weekly. 

eekly. 

Weekly. 
Monthly. 
Weekly. 
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AMENDMENT, see STATUTES. 


ADMIRALTY. — [Collision — Damages.] — A ship following a swinging path, deviat- 
ing about half a point alternately to starboard and port of its main course, approached 
about two o'clock in the mo-ning a steam-tug with a bark in tow, with the red lights 
visible. The tug, when about one-third of a mile distant, the ship, bearing about one 
and three-eighths points off the port bow of the tug, and showing both lights to the 
bark, and the red one to the tug, for the purpose of avoiding the ship, put her helm hard 
a-port, when the ship, instead of keeping her course, or putting her helm to port, either 
of which would have avoided the collision, negligently put her helm hard a-starboard» 
and kept it in that position until the collision occurred. The mate of the tug had no 
license, and the tug kept no lookout as required by law, but neither of these facts con- 
tributed to the collision, which was caused solely by the negligence of the ship’s crew. 
Held, that the ship was liable for damages caused by the collision. — Tacoma Mill Co. vy. 
The Blue Jacket, Sup. Ct. Wash. Ter., 19 Pac. Rep. 151. 


ADVERSE USER, see Hicguway. 

AGENT, sce TELEGRAPH COMPANIES. 
AMENDMENT, see TELEGRAPH COMPANIES. 
APPEAL, sce REVIEW. 

ARGUMENT OF COUNSEL, sce TRIAL. 
ASSETS, see PARTNERSHIP. 

ASSIGNEE'S DEED, see HOMESTEAD. 


ASSIGNMENT.— [Creditors — Surviving Partner— Preferences] —Validity of 
The Supreme Court of Georgia having held that the laws governing voluntary assign 
ments with preferences must be strictly construed against the assignee, and the law 
being that a surviving partner cannot make such an assignment unless both he and the 
partnership are insolvent, an assignment with preferences made in Georgia by a sur- 
viving partner, which does not on its face show the fact of such insolvency, is void. — 
August v. Calloway, U. 8. Cir. Ct. 8. D. Ga., 35 Fed. Rep. 381. 

—. See HOMESTEAD; PARTNERSHIP. 


ASSUMPSIT.— [Money Had and Received — Devise — Executors and Adminis- 
trators|— When lies.—A wife devised her property to her husband for life, with 
power to sell any part and appropriate the proceeds to hisown use. He pledged certain 
bonds payable to bearer, to secure a loan, and afterwards asked the pledgees to take the 
bonds in payment of their debt, which they did; but upon the payment of the bonds, 
there being a surplus over the debt, they, out of friendship to the husband, who was 
now dead, remitted the surplus to his administrator. Held, that the executor of the 
wife could not maintain assumpsit for money had and received against the administra- 
tor of the husbaad for such sum, on the ground that the will gave the husband no power 
to pledge the bonds, as there was no privity between them or any duty or trust towards 
plaintiff growing out of the receipt of the same. — Rhode Island, etc., Trust Co. v. Man- 
chester, Sup. Ct. R. 1., 15 Atl. Rep. 76. 


2.——. [Work and Labor]— By wife for supposed husband. — \ woman married a 
man and lived with him till his death, but afterwards learned that he had a former wife, 
still living, and not divorced, Held, that she could not recover in an action of contract 
against his administrator for her services in keeping house for him during his life. — 
Cooper v. Cooper et al., Sup, Jud. Ct. Mass., 17 N. East. Rep. 892. 

—. See MONEY HAD AND RECEIVED. 

ATTACHMENT, see MARITIME LIENS; MONEY. 


ATTORNEY AND CLIENT.— [Married Women] — Power to bind client.— The 
counsel of record, representing married women in pending htigation, have as ample 
power to bind their clients in conducting and disposing of such litigation as have the 
counsel of other suitors, and decrees rendered with consent of counsel, without fraud, 
are obligatory upon their clients, the consent of counsel being in law the consent of the 
parties they represent. — Williams v. Simmons, Sup. Ct. Ga., 75. E. Rep. 183. 

—. See INTOXICATING LIQUORS. 
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AUTHORITY, sce PRINCIPAL AND AGENT. 

AUTREFOIf CONVICT, see Criminal Law. 

BAIL, see CRIMINAL Law. 

BRAILMENT, see SALE. 

BANKS AND BANKING. — [President — Ratification — Release.] —In considera- 


tion of the relinguishment of bonds held as collateral, a transfer of stock, and a cash 
payment, a bank president executed a release to a debtor of the bank, informing him 
that the directors had not then assented thereto. The directors afterwards authorized 
the president and discount committee to compromise the debt, and later rejected the 
compromise ; but no notice of either action was given tothe debtor. The bank after- 
wards sold the bonds without notice to the debtor, and collected dividends on the stock, 
for which and for the cash payment it made certificates of deposit in favor of the debtor 
and his wife, but retained them, and the debtor had no knowledge of them. These 
transactions extended over a period of seven years, Held, that the release was rati- 
fied. — Belleville, etc., Bank y. Winslow, U.S. Cir. Ct. E. D. Mo., 35 Fed. Rep. 471. 


2.—. Protest.—[Commercial Paper — Notice] — Personal service of.— A surety 
on a note, whose residence and place of business is just outside of the corporate limits 
of the city where the note is protested, but only 208 yards distant from the post-office 
of the city, and whose residence and office are both open on the day of protest, and both 
near by, though he himself is absent in a distant city, is entitled to personal service of 
notice of protest; and a drop-letter, sent through the mail, there being no mai! car- 
riers, is insuflicient. — Brown v. Bank of Abingdon, Sup. Ct. App. Va., 7S. E. Rep. 357. 


BANKRUPTCY, sce HOMESTEAD; INSOLVENCY. 
BASTARDY, see EVIDENCE. 
BENEFIT ASSOCIATIONS. [Beneficiary] — Interest of. — The beneficiaries ap- 


pointed by the holder of a certificate in a mutual benefit association, payable on his 
death according to his direction, acquire only a contingent interest in the benefit if the 
constitution of the association reserves to members the power of substituting other 
beneficiaries in the place of those originally named. — Knights of Honor vy. Watson, Sup. 
Ct. N. H., 6 N. Eng. Rep. 888. , 


2—. —. Beneficiary not entitled to insist on repayment of invalid assess- 
ment. — A waiver by the association of any right it may have to insist on a lapse of one 
of the sums directed to be paid on a certificate, on account of an invalid exercise of the 
power of direction, does not enable the other beneficiaries appointed by the holder to 
assert a claim to such sum. —Jbid. 


BILL OF EXCEPTIONS. — [Trial] — Refusal to settle during trial not error.-. 
It is not error for the trial court to refuse to settle bills of exceptions during the trial. 
It is within the court’s discretion to delay such settlement beyond the statutory time, 
and it is its duty to see that the record is correct, whether any objections are made by 
the prosecuting attorney to the proposed bill of exceptions or not. — People vy. Goldenson, 
Sup. Ct. Cal., 19 Pac. Rep. 161. 


2—. —. [Jurors — Testimony] — Refusal to incorporate testimony of jurors 
on their voir dire not error. — The trial court certified that, in the examination of 
proposed jurors, no question as to their competency was disallowed, no evidence re- 
jected, no objection to the admission or rejection of any testimony sustained, and no 
objection or exception to the allowing or disallowing of any question, evidence, or tes- 
timony on said examination was made or saved, exceptas herein set forth. Held, upon 
an intimation that the court, in settling the bill of exceptions, had eliminated material 
matters, that the court properly declined to incorporate into the bill the testimony of 
the jurors in their examination on their voir dire. —Ibid. 


BONDS, see VENDOR AND VENDEE. 
BONA FIDE PURCHASER, see VENDOR AND VENDEE. 
BOYCOTTS, see RAILWAY COMPANIES. 
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BUILDINGS. — [Equity]— Removal. — Equity will not order the removal of buildings 

which, by an innocent mistake as to the line, have been placed a little upon the plaint- 
iff's land, where it appears that the damage caused to the defendant by such an order 
will be greatly disproportionate to the injury of which the plaintiff complains. — Hunter 
v. Carroll, Sup. Ct. N. H., 19 Atl. Rep. 17. 


CANCELLATION, see MORTGAGE. 


CARRIERS OF PASSENGERS — [Negligence —Common Carriers — Injury to 
Passenger) — Carrying beyond platform. —Defendant’s freight train stopped 
several hundred feet from the platform of the station to which plaintiff had taken pas- 
sage, and the conductor and brakeman immediately left the caboose, without giving her 
any directions or assistance in alighting. A line of freight cars were standing on one 
side of the caboose, and there was a ditch on the other, and plaintiff, supposing she 
would be let off at the platform, remained on the train. She was carried some distance 
beyond the platform, when the train was stopped, but the ductor refused to back to 
the platform. On alighting, the conductor said or did something impressing her with 
the belief that she could easily reach the platform by walking back on the track. The 
track was fenced on both sides, and plaintiff, in attempting to cross a cattle-guard, fell, 
and was injured. There were two gates by which plaintiff might have passed through 
the fence, and reached the platform by a circuitous route, but she did not observe them. 
Held, that plaintiff was not negligent in not alighting from the train when it first 
stopped, and that defendant was negligent in not backing to the platform, and was liable 
for the injury. — New York, C. ¢ St. L. Ry. Co. v. Doane, 17 N. East. Rep. 913. 

2—. —. [Verdict — Damages] — Excessive damages. — Plaintif’s arm was 
broken by the fall and permanently disabled, rendering her permanently less able to 
earn her own living, which she had been accustomed to do. Held, that a verdict for 
$1,000 damages was not excessive, although plaintiff was past middle age. — Ibid. 

CERTAINTY, see SPECIFIC PERFORMANCE. 


CESTUI QUE TRUST, see DEEDS. 
CIVIL CASES, see PRACTICE. 
CHANGE OF VENUE, see CRIMINAL PROCEDURE. 


CHARITIES. — [Charitable Uses — Municipal Corporations — Injunction] — 
Right to transmute.— A charitable use, derived from the public, vested in trust ina 
municipality, it also being the beneficiary, may be transmuted to other municipal pur- 
poses, with the sanction of the legislature. If the trustee of a charitable use be about 
to alienate or transform the property, so as to carry into eftect, in the most reasonable 


manner, the object of the grant, such act will not be enjoined. — Mayor of Newark v. 
Stockton, Ct. Err. & App. N. J.,4 Ry. & Corp. L. J. 256, 


CHARITABLE USES, see CHARITIES. 
CHARTER, see CORPORATIONS. 

CHATTEL MORTGAGE, see CORPORATIONS. 
CLAIM, see TELEGRAPH COMPANIES. 
COLLISION, sce ADMIRALTY. 


COMMERCIAL PAPER, see BANKS AND BANKING; PARTNERSHIP. 

COMMON CARRIERS, see CARRIERS OF PASSENGERS; RAILWAY COMPANIES. 

COMPARISON OF FEATURES, sce EVIDENCE. 

COMPLAINT, see VENDOR AND VENDEE. 

COMPROMISE. —[Settlement.] — A settlement of a litigated claim made in good faith, 
even though it might have been found invalid upon hearing, is a sufficient consideration 
to support the agreement made for said settlement. It is not necessary for the court to 
determine whether the claim was valid or not. — Jackson v. Horton, Sup. Ct. Ill., 21 Ch. 
Leg. N. 51. 

—. See PRINCIPAL AND SURETY. 
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CONDEMNATION PROCEEDINGS, see MUNICIPAL CORPORATIONS. 
CONFLICT OF LAWS, sce INSOLVENCY. 


CONSTITUTIONAL LAW.—([Grain Elevators]—Statutes regulating charges 
for storage of grain constitutional. — The statute (Laws 1888, chap. 581) regulating 
the maximum charge for elevating, receiving, weighing and discharging grain by 
means of floating and stationary elevators and warehouses in this State, is constitu- 
tional.— In re Annan, Sup. Ct. Lil., 21 Ch. Leg. N. 48. 


3.—. ——. [Public Property] — Legislative control.—Property used in handling 
and storing the great staple articles of food and the necessaries of life, by which use a 
tax or toll is levied on those articles, ceases, while applied to such use, to be juris 
privati only, and becomes affected with the public interest, and such use may be regu- 

lated by the legislature without encroaching upon any of the constitutional rights of 

the owner. — Ibid. 


3.—. —. Right to follow lawful business. — A person living under our constitu- 
tion has the right to adopt and follow such lawful business not injurious to the com- 
munify, as he chooses, yet, this right is subject to the power inherent in the legislature 
to regulate the use of all property and the conduct of all citizens toward each other 
when necessary for the public good.—[For further discussion of this question vide 
Munn v. Illinois, 94 U. 8S. 113, and a very learned paper read before the American Bar 
Association, 1887, by James K. Edsall, Esq., of the Chicago Bar, entitled The Granger 
Cases and the Police Power, cited in the opinion of the court; and another paper read 
by William P. Wells, Esq., of Detroit, before the same association 1n 1886. Ed. Am. Law 
Review. — Jbid. 


—. [Statute —Legislative Power] —Question of constitutionality con- 
sidered.—In considering the constitutionality of a statute, the courts are confined to 
the single question, whether the act in question exceeds the utmost limit of legislative 
power. If it does not, the question of its validity is at an end, and the courts must 
recognize and enforce it. — Ibid. 


5. ——. ——. [Monopoly] —Existence of— Presumption.—If evidence of the fact; e. 
g., existence of a monopoly, is required to create the demand for legislative regulation, 
the courts must assume that the legislature had such evidence before it when it enacted 
the statute in regard thereto, and if any state of circumstances will justify such a 
statute, the courts must presume that it existed. — Ibid. 


—. [Imprisonment — Fine — Indefinite Imprisonment] — Commitment to 
enforce fine. — A sentence to pay a fine, and that the “ sheriff do keep you in custody 
until the judgment of the court is complied with,” is not in itself a violation of section 
8 of the bill of rights of this state in regard to“ indefinite imprisonment.” The sen- 
tence with award of process does not necessarily create any imprisonment; and neither 
the award nor a holding un der it can be said to create indefinite imprisonment, in the 
absence of circumstances shown making it so.— Er parte Bryant, Sup. Ct. Fla., 4 So. 
Rep. 854. 

7.—. [Licenses —Privileges and Immunities of Citizens.]—A statute which 
fixes the price of licenses to sell and put up lightning rods at $100 to citizens of this 
State, and $500 to citizens of other States, does not give to citizens of other States all the 
privileges and immunities of citizens of this State, and so is in conflict with art. 4, sec. 
2, of the constitution of the United States. — State v. Wiggin, Sup. Ct. N. H.,6 N. Eng. 
Rep. 890. 

8. ——. [Maritime Liens] — State laws — Constitutionality of. — Rev. St. Me.,ch. 91, 

sec. 8, which provides that ‘* whoever furnishes labor or materials for a vessel after it is 

launched, or for its repair, has a lien on it therefor, to be enforced by attachment,” etc., 

in so far as it authories proceedings in rem in the State courts for the enforcement of a 

hen on domestic or foreign sea-going vessels, is in conflict with the U. 8. Const., art. 3, 

sec. 2, and the acts of Congress conferring exclusive admiralty jurisdiction on the 

United States District Court. — Warren v. Kelley, Sup. Ct. Me., 15 Atl. Rep. 49. 


%. —. [Obligations of Contracts— Virginia State Bonds.]— Act Va. Jan. 26, 1886, 
requiring, in actions to test the genuineness of coupons purporting to be cut from State 
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CONSTITUTIONAL LAW — Continued. 
bonds, production of the bonds, with proof that the coupons were actually cut there- 
from, is not void as in conflict with Const. U. 8., art., 1, sec. 10, providing that no State 
shall pass any law impairing the obligation of contracts. — Commonwealth v. Brooker, 
Sup. Ct. App. Va., 7 S. E. Rep. 381. 


10. —. —. [Expert Testimony Prohibited — Coupons.] — Neither does Act Va, 
Jan. 21, 1886, prohibiting the use in such action of expert testimony to prove the genuine- 
ness of coupons detached from the bonds, conflict with such section. — Ibid. 


—. See CORPORATIONS; JUDGMENT; RECORDS; STATUTES. 
CONSTRUCTION, see STATUTES. 

CONTEST, see WILLS. 

CONTINUANCE, see CRIMINAL PROCEDURE; TRIAL. 


CONTRACT. — [Estoppel.] — Where a party prevents one from carrying out his contract 
in the literal mode called for by the agreement, he cannot insist upon this objection by 
way of defense. — Putzel y. Wilson, Sup. Ct. Ill, 21 Ch. Leg. N. 54. 

—. See Good WILL; SPECIFIC PERFORMANCE; TELEGRAPH COMPANIES. 


CONTRIBUTION, see CORPORATIONS ; PRINCIPAL AND SURETY. 
CONVEYANCE, see SPECIFIC PERFORMANCE. 


CORPORATIONS. — [Chattel Mortgage] — Action to compel issue of stock certi- 
ficate.— A mortgage of shares of corporate stock, although land is also included in 
the mortgage, is valid and binding between the parties, without delivery of possession 
of the certificate of stock. In an action against a corporation to compel the execution 
and delivery of a certificate of certain shares of stock which stand on the books of the 
company in the name of another, from whom plaintiff claims title under a mortgage 
and sheriff's deed in foreclosure proceedings, the mortgager is not a necessary party. — 
Tregear Vv. Etewanda Water Co., Sup. Ct. Cal., 4 Railw. & Corp. L. J. 345. 


2.——. [Charter— Legislative Power] — Repeal of charter of humane societya 
valid exercise of power, when. — In 1769 M. devised his estate in trust to educate 
poor children of Orange County; the trust remained in abeyance until 1811, when the 
legislature incorporated the Orange Humane Society to administer it, which it did for 
many years. In 1876, the legislature repealed the charter and transferred the fund to 
Orange County School Board. Held, the Orange Humane Society was a quasi-public 
corporation, over which the legislature had control, and the act repealing its charter 


was a valid exercise of its power. — Wambersie v. Orange Humane Society, Sup. Ct. App. 
Va., 21 Va. L. J. 666. 


3. ——. [Directors— Creditors.]— A director of a corporation which is insolvent cannot 
apply the property of the company to the payment of a debt due from the company to 


himself to the exclusion of other creditors. — Adams v. The Cross Wood Ptg. Co., Super. 
Ct. Cook Co., Ill, 21 Ch. Leg. N. 33. 


4.—. —. Power of officers — Confession of judgment.— The president and treas- 
urer of a corporation have no implied powers to confess a judgment against the corpo- 
ration. They cannot lawfully exercise such a power unless it has been given to them 
in express terms by the board of directors. — Ibid. 


5. -—. [Franchise] —Cannot be taken by county board. — The franchise and prop- 
erty of a corporation cannot be taken from it by the judgment of a board of county 
commissioners in a proceeding of which the corporation had no notice. — Western Plank 
Road Co. v. Central Union Telephone Co., 15 West. Rep. 468. 


6. —. ——. Failure to make reports no ground for destroying existence of — 
The failure of the officers of a plank road company to make the reports required by iaw 
did not of itself so far destroy the corporate existence as to authorize a seizure of its 
property by the board of county commissioners. — Jbid. 


7.—. —. [Plank Road Company — Easement]— Right to road not absolute 
but an easement.— The right acquired by a plank road company in the * National or 
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CORPORATIONS — Continued. 
“a Cumberland Road” is not an absolute title, but is an easement and a franchise bur- 
e dened with a public duty to maintain the highway for the use of the public. — Jbid. 


8.—. —. Abandonment of road— When county commissioners may resume 
possession. — When it is made to appear that a plank road corporation has abandoned, 
. by a neglect of duty or otherwise, a highway granted it, the trustees of the various 
° townships through which the road runs may, under the order of the board of county 
commissioners, take possession thereof without any judgment of court. — Zoid. 


9. —-. [Insolvency — Bondholders — Receiver! — Attempted conveyance to 
creditors. — A corporation voted to deed its real estate, to the amount of $11,000, to its 
bondholders, who already held a mortgage on it, provided they would buy the com- 
pany’s glass then on hand, and pay its taxes then accrued, the money thus arising to be 
divided among the labor. A deed of the real estate was made pursuant to the vote, 
and also a bill of sale of not only the glass, but all the other personal property, but 
neither of the instruments was recorded, and the names of two of the bondholders 
were omitted. Five days after, a receiver of the corporation was appointed, who took 
possession of the corporate property, including thatin question. Held, that as the ob- 
ject of the transaction, which was to satisfy the claims of the bondholders, was defeated 
by the omission of two of their names from the deed and bill of sale, and as the grantees 
named had not paid for, or offered to pay for, the glass, and had not paid the taxes, the 
agreement was not so effectually carried out as to pass title to the property as against 
the receiver. — Bates v. Elmer Glass Mfg. Co., Ct. Chan. N. J., 15 Atl. Rep. 246. 


10. —. [Receiver— Criminal Law]—Crimes of receiver's agent.— Where a cor- 
poration is in the hands of a receiver, who bas full possession of its property, and 
entire charge of its affairs, the corporation cannot be prosecuted for crimes or misde- 
meanors committed by the agents or servants of the receiver, as the corporation can do 
no act or commit no offense while the receiver is in full control. — State v. Wabash Ry. 
Co., Sup. Ct. Ind., 17 N. East. Rep. 909. 


ll. —. [Stock]— Not a party in action to determine ownership of— Agreement 
by one member to take all stock — When not void. — A corporation is not a neces- 
sary party to a suit between its stockholders as to the ownership of certain shares of its 
stock. Persons purchasing property with their own money, but intending to turn it over 
to a railroad company with which they are connected, are the real parties in interest in 
an action to establish their rights as against an associate in the purchase who refuses to 
surrender the possession of certain shares of the stock of the corporation owning the 
property. An agreement to organize acorporation, and that one of the persons furnish- 
ing the capital stock shall subscribe for the whole stock intended to be taken by the 
associates, is not illegal and void, as against public policy. An action to establish the 
rights of persons who have advanced money and incurred liabilities in reliance upon an 
agreement of others to contribute equally to such advances, and share such Jiabilities, 
is one for the cognizance of a court of equity. — King v. Barnes, Ct. App. N. Y., 4 Railw. 
& Corp. L. J. 351. 


12.—. —. [Mortgage — Contribution] — Fact that property of corporation 
mortgaged no defense to action for. — The fact that a mortgage was given by a cor- 
poration to secure an advance made by a member thereof upon its formation, is no 
defense for his associates when called on to reimburse him according to their agree- 
ment. The repayment by a third party of the amount expended by one who advanced 
funds under an agreement that his associates should contribute to the advance affords 
no defense to an action for contribution unless such was the intention of the parties. — 
Ibid 


13.——-. -——. Contracts between third parties for—Rights of parties.— One 
entitled by contract with a third person to shares of stock in a corporation to be subse- 
- quently organized, has not, until he obtains the stock, any legal status to enforce in the 
name of the new company, or in its behalf, any claim againstits officers for malfeasance 

in office. — Stanton v. Missouri Pacific Ry. Co., 4 Railw. & Corp. L. J. 370. 


14. —. —. [Actions]—To recover stock — Misjoinder of actions.— An action to 
recover stock upon such a contract may not be united with an action against directors 
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CORPORATIONS — Continued. 
of the new company for alleged maladministration. The first cause of action is in the 
plaintiff's own right, while the latter he could only acquire as a stockholder, and deriva- 
tively from the corporation upon its failure or refusal to act. — Jbid. 


1b. —. Not bound by acts of its promoters before it came into existence. — 
A corporation is not bound, without its subsequent ratification, by the acts done, and 
contracts entered into, by its promoters, before it came into existence. — Ibid. 


—. See RAILWAY COMPANIES. 

COSTS, see INTOXICATING LIQUORS. 

COUPONS, see CONSTITUTIONAL Law. 

CREDITORS, see ASSIGNMENT; CORPORATIONS; PARTNERSHIP. 


CRIMINAL LAW.—([Autrefois Convict]—Former conviction by magistrate 
without jurisdiction no bar to second prosecution.—A former conviction for 
intoxication, rendered by a justice of the peace against one on his own complaint, is not 
a bar to a prosecution previously instituted by the State’s attorney for the same offense, 
although the fine is determined by the statute. A formal complaint is necessary, in 
Vermont, to confer jurisdiction on the magistrate. — State vy. Wakefield, Sup. Ct. Vt., 15 
Atl. Rep. 181. 


2—. —. [Fornication — Punishment]— When punishment for not exces- 
sive. — One hundred dollars fine or the alternative of five months’ work, is not excessive 
punishment for an act of fornication by a young woman whose condition, pecuniary or 
physical, is not shown to be special or peculiar. — Jbid. 


3 —. —. [Guilt — Witness] —Presumption of guilt from failure to call wit- 
ness. — One witness, who certainly knew whether the alleged criminal intercourse took 
place, was neither introduced by the accused not accounted for. This may have had 
weight with the jury, as the non-production of evidence apparently in one’s power is 
frequently a circumstance of more or less significance. — [bid. 


4‘ —. —. [Verdict — Evidence] — Sufficiency of evidence.— The guilt of the 
accused being certain if the main witness for the State was credible, and there being 
evidence for and against his credibility, there is no want of sufficiency in the evidence 
to warrant the verdict. — Zbid. 


5. —. [Judgment —Conviction— Habeas Corpus]— When judgment can- 
not be questioned by proceeding on writ. — After a judgment of conviction for 
felony has been affirmed by the Supreme Court on writ of error brought by the convict, 
the legality of his conviction cannot be drawn in question by a writ of habeas corpus 
sued out by him or by another person in his behalf, save for the want of jurisdiction 
appearing on the face of the record as brought from the court below to the Supreme 
Court. Such aflirmance implies that he was tried by a court of competent jurisdiction, 
legally constituted, and nothing to the contrary can be shown otherwise than by inspec- 
tion of the record. — Daniels vy. Towers, Sup. Ct. Ga., 7S. E. Rep. 120. 


——. See CORPORATIONS; HOMICIDE. 


CRIMINAL PROCEDURE. — (Change of Venue— Popular Excitement.]—Ona 
motion for a change of venue on the ground of popular prejudice against defendant, 
where the occurrences showing “ popular excitement,” on which afflants for defendant 
base their belief that a fair and impartial trial could not be had, transpired within afew 
days after the crime, and the counter-affidavits show that the excitement had actually 
subsided, and had not prevailed for three weeks prior to the application, it is no abuse 
of discretion for the trial court to deny the motion. — People v. Goldenson, Sup. Ct. Cal., 
19 Pac. Rep. 161. 


2.——. —. Absence of counsel — Attendanee on other court. — Defendant’s plea 
of not guilty was entered on November 23, 1886, and the case set for trial December 6th, 
and continued to February 14, 1887, at the request of defendant’s counsel, to enable him 
to prepare for trial. On December 17, 1886, the professional services of defendant’s 
senior counsel were engaged in a civil case, the trial of which was begun on January 18. 
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CRIMINAL PROCEDURE -— Continued. 
1887, and was in progress February 14, 1887, when defendant's case was called for trial. 
Held, that it was not error to refuse a continuance until defendant’s counsel had con- 


cluded his engagement in the civil suit, there being no certainty when that case would 
be concluded. — Jbid. 


3. ——. ——. [Continuance]—To obtain return of deposition: — A motion for a con- 
tinuance, in order to obtain the return of certain depositions, is properly denied, where 
the interrogatories relate solely to facts which are not denied. —Jbid. 


4.—. Juries judges of the law.— According to repeated rulings of this court, while 
juries are judges of the law as well as of the facts, in criminal cases, they accept the 


law as laid down and expounded to them by the presiding judge. — Hunt v. State, Sup. 
Ct. Ga., 7 8. E. Rep. 142. 


5. —. [Perjury — Bail] —Commitment — Waiver of objections.—A circuit judge, 
without any complaint or charge having been made, ordered a defendant examined be- 
fore him on supplementary proceedings to be committed to jail to answer to the charge 
of perjury, of which, the order recited, it was probable he had been guilty in his exam- 
ination. Defendant gave bail for his appearance to answer to the charge at the next 
term, but failed to appear. Held that, whether the original order was valid or not, the 
irregularity was waived by execution of the recognizance without objection to the pro- 
ceedings. — Cunningham v. State, Sup. Ct. Ind., 17 N. East. Rep. 904. 


6 —. [Witness]—Impeachment of— Matter not asked on examination. —On 
the trial of a man fora single act of adultery with one of his witnesses, letters written 
by him previous to the act, and a conversation, also previous, had with his wife and his 
witness when he was not present, all tending to show that he, his wife, and his witness 
had, several months before the alleged adulterous act, combined to impute to_a certain 
dentist criminal intercourse with the witness and to “ blackmail” or extort money from 
him, were not admissible testimony in behalf of the State to impeach the witness or 
illustrate her relations to or with the accused, she not having been interrogated as to 
these matters when under examination, so as to lay the foundation for contradicting 
her, and thereby impairing her credit. The admission of this illegal testimony was 
highly prejudicial to the accused, as its tendency was to render him odious and infa- 
mous in the estimation of the jury. It had no relevancy whatever to the alleged crimi- 
nal act for which he was on trial. — Gardner v. State, Sup. Ct. Ga., 78. E. Rep. 144. 


DAMAGES. — [False Imprisonment — Malicious Prosecution] — Excessive. — 
Where plaintiff, a respectable woman, was_arrested at the instigation of defendants 
upon false charges of a forcible entry into a house of one of defendants, where she and 
her family had been living, and of an assault upon the other defendant, and was com- 
mitted to jail with disorderly women, and required to give sureties of the peace without 
trial, and the arrest was procured without reasonable or probable cause, for the pur- 
pose of keeping plaintiff away from the house until defendant could put her things out 

. and tear down the house, a verdict of $4,000, in an action for malicious prosecution and 
false imprisonment, is not so manifestly excessive as to require a new trial. — Clark v. 
American Dock, etc., Co., U. 8. Cir. Ct. 8S. D. N. Y., 35 Fed. Rep. 478. 


2.—. (Measure of— Obstructing Highway.]— The plaintiffs were engaged in buy- 
ing wheat at a warehouse owned by them on the line of the defendant’s railway for 
manufacturing into flour at their mill to which the wheat was shipped, and in selling the 
products of the mill at the same warehouse, and, while so engaged, and for a consider- 
able time, their business was interrupted and interfered with by the obstruction of a 
street leading to the same by the unlawful occupation thereof with the defendant's cars 
and trains. Held that, in estimating plaintiffs’ damages caused by such obstructions, 
evidence of the diminution of the profits of their business including the manufacture 
of flour was incompetent, as embracing too many elements of uncertainty to form a 


basis for estimating damages.— Todd v. Minneapolis § St. L. Ry. Co., Sup. Ct. Minn., 
39 N. W. Rep. 318. 


—. See ADMIRALTY; CARRIERS OF PASSENGERS; MUNICIPAL CORPORATIONS ; PATENTS; 
TELEGRAPH COMPANIES. 
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DEATH. — [Life Insurance]— Presumption from absence — Time cf death. — In an 
action on a life insurance policy, it being shown that the assured disappeared in Janu- 
ary, and that the premium on his policy fell due in the following April, and that for 
more than seven years he had been absent without explanation, it is error to instruct 
that he must be presumed alive in April, as there is no presumption that death, in such 
cases, does not occur until the end of the period; but the exact time of death, when 
material, is a fact to be established by evidence. — Whitely v. Equitable, etc., Soc., Sup. 
Ct. Wis., 39 N. W. Rep. 369. 


DEDICATION, see Hicuway. 


DEEDS. — [Fee-Simple] — Construction. —In a will a fee-simple will pass without the 
word “heirs,” for in a will a fee-simple doth pass by the intent of the devisor; but in 
the creation of an estate by deed the word “heirs” is necessary to pass the fee. — 
Melick v. Pedcock, Ct. Err. & App. N. J., 15 Atl. Rep. 3. 


2.—. —. [Trusts — Uses] — Construction. — Conveyances to uses are construed in 
the same manner as deeds deriving their effect from the common law. The word 
“heirs is necessary to create a fee. — Ibid. 


3 —. —. [Cestui que Trust| — Words of limitation. — But where the conveyance 
is in trust, the trustee will take a legal estate in fee if the trust limited upon it be to the 
cestui que trust and his heirs. The words of limitation and inheritance in such Case, 
although they are connected with the estate of the cestui que trust, will be held to relate 
to the legal estate of the trustee in order to give effect to the intention of the parties. — 
Ibid. 

4—. —. [Legal Estate — Mortgage.]—M., the owner of lands, made a mortgage 
uponthem. He then conveyed the premises by deed to 8., party of the second part, in 
trust for C. and C., children of the grantor, for their use and benefit, and their heirs 
as tenants in common, “to have and to hold unto the party of the second part, in trust 
as aforesaid, for the said C. and C., their heirs and assigns, forever.” Held, that C. 
and C. took an equitable estate in fee-simple, and S. a legal estate in fee, and that by 
the statute the trust was executed, and the legal estate vested im the cestui que use.— 
Ibid. 

5.—. —. [Foreclosure] —Title of purchaser. — That a purchaser at a sale, in the 
foreclosure suit to which C. and C. were parties, acquired the estate of the mortgager, 
and also the fee in the equity of redemption. — Ibid. 


DEED, see Escrow. 
DEED ABSOLUTE, see MORTGAGE. 
DEFAULT, see JUDGMENT. 


DEPOSITION. — [Duty of the Stenographer — Interpreter — Foreign Witness.] — 
Witnesses for respondent were being examined through an interpreter, and,a difference 
arising as to the accuracy of the translation, respondent's proctor announced that the 
answers would be written down as translated by him, and the stenographer, on being 
appealed to by libellant’s proctor, announced that he would do as respondent's proctor 
directed. Libelant’s proctor thereupon withdrew, and the examination was completed 
in his absence. On motion to suppress the depositions, held, that libelant’s proctor was 
justified in withdrawing, and the motion should be granted, even though it appeared 
that the depositions were not eventually taken in the manner complained of by libel- 
ant’s proctor. — Euberweg v. La Compagnie, etc., Transatlantique, U. 8. Dist. Ct. E. D. N. 
W., 35 Fed. Rep. 530. 


DEVISE, see ASSUMPSIT. 

DIRECTORS, see CORPORATIONS. 

DISCHARGE, see INSOLVENCY; PRINCIPAL AND SURETY. 
DISCRETION, see NEW TRIAL. 


DISPATCH, sce TELEGRAPH COMPANIES. 
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DOCKS, see RIPARIAN OWNERS. 


DOWER. — [Fraudulent Conveyance] — Rebuttal. — A widow is not entitled to dower 
in lands conveyed by her deceased husband, a few hours before his marriage, without 
her knowledge, to his son by a former wife, where it appears that he had long before 
promised the land to the son upon consideration of his working it, and that his son had 
gone upon the land and made valuable improvements, the circumstances rebutting the 
inference of fraud. — Champlin v. Champlin, 19 Atl. Rep. 85. 


EASEMENT, see CORPORATIONS. 
EJECTMENT, see ACTION. 


EMINENT DOMAIN. — Extent of grant.— Where the State invests a corporation with 
the prerogative of eminent domain, for the purpose of enabling them to construct and 
operate a public highway, and they take land, by force of their charter, for the purposes 
of such highway, the grant to them should be construed, not as investing them with 
capacity to take a fee, but as merely giving them power to acquire such an easement in 
the land taken as will enable them to fully accomplish the purposes for which they were 
created. — New Jersey Zinc § Iron Co. v. Morris Canal § Banking Co., Ct. Chan. N. J., 15 
Ati. Rep. 227. 


2.—. —. Construction of grant.—Such grants, like all public grants, are to be 
strictly construed. What is not plainly given is to be understood as withheld. — Jbid. 


3—. —. [Riparian Rights] — Rights of owner. — The acquisition by a railroad or 
canal company of an easement for a right of way over the land of a riparian owner, 
along or on the shore of his land, does not, according to general principles of law, 
deprive such owner of his right or equity to preserve or improve the connection of his 
land with the adjacent tide-water. — Ibid. 


ENGLISH PATENTS, see PATENTS. 
EQUITY, see BUILDINGS ; INJUNCTION; SPECIFIC PERFORMANCE; TRADE-MARKS. 
ERROR, see EVIDENCE. 


ESCROW. — [Deed]— Performance of condition.— A deed may be delivered as an 
escrow to any person other than the grantee, and does not become a conveyance so long 
as it remains in that condition, or until the condition is performed upon which it is to 
take effect. — Gaston v. Portland, Sup. Ct. Ore., 19 Pac. Rep. 127. 


ESTOPPEL, see CONTRACT; MORTGAGES; VENDOR AND VENDEE. 


EVIDENCE. — (Comparison of Features — Bastardy — Infant.]—In bastardy pro- 
ceedings it is error to allow an infant, six weeks oid, to be introduced in evidence, and 
viewed by the jury, to enable them to judge from a comparison of its appearance, com- 
plexion, and features with those of the defendant, whether any inference could be 
legitimately drawn therefrom as to its paternity. —- Clark v. Bradstreet, 15 Atl. Rep. 56. 


2.—. Conclusiveness— [Trusts— Parent and Child.]—In an action, against the re- 
ceiver of a bank, for dividends upon a debt for a deposit in the name of “ S., trustee,” 
the mere general statement of S. that the money deposited was his daughter’s, in con- 
nection with evidence that she owned property of which he had the management, and 
from which the fund deposited might have been derived, it not being shown that it was 
derived therefrom, is not sufficient to enable the daughter to recover. — Sowles v. Witters, 
U. 8. Cir. Ct. N. D. Vt., 35 Fed. Rep. 463. 


3.——. [Medical Treatises] - When admissible.— Medical treatises are not admissi- 
ble in evidence, except to discredit a witness who bases his testimony upon them; and 
on a trial for murder, the defense being insanity, when an expert is asked to name the 
circumstances of the cases he had read when violence accompanied hysterical mania, 
the question is properly overruled, it being an attempt to introduce medical works in 
evidence. — People v. Goldenson, Sup. Ct. Cal., 19 Pac. Rep. 161. ' 


4.—. [Witness—Error]—Character of defendant — Biased witness. —In a trial 
for murder, when the mother of deceased testifies, on her cross-examination: “ I 
heard the Goldensons [the family of defendant] were of such a character that I did not 
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EVIDENCE — Continued. 
wish my daughter to go to their house,” — it is not error to disallow a question by de- 
fendant as to the nature of the character referred to. The testimony of the witness 
showed that she was prejudiced against defendant's family, and the reason therefor 
was immaterial. — People v. Goldenson, Sup. Ct. Cal. 19 Pac. Rep. 161. 


5. —. [Expert— Hypothetical Question] — Reading of testimony. —Itis not 
error to refuse to permit all the testimony given in the case to be read as a hypothetical 
question to a medical expert, when defendant's counsel are informed by the court that 
they might assume certain facts, and put the usual hypothetical question. — J bid 


—. See CRIMINAL LAW; GOOD WILL; NEW TRIAL; PARTNERSHIP; PRINCIPAL AND 
SURETY; STATUTES; TELEGRAPH COMPANIES; WILLS. 


EXCEPTIONS, see ACTION. 

EXECUTORS AND ADMINISTRATORS, see AssuMPsit. 
EXPERT TESTIMONY, see ConstiTuTionaL Law. 

EX POST FACTO LAWS, see INTOXICATING LIQUORS. 
FALSE IMPRISONMENT, see DAMAGES. 

FEE SIMPLE, see DEEDs. 


FINE. — Enforcement— What constitutes penalty. —In a case of larceny, where: 
the convict is sentenced to pay a fine, with directions for commitment to custody until 
it is paid, the fine is the penalty, and the commitment only a process for enforcing the 
payment thereof. — Ex parte Bryant, Sup. Ct. Fla.,4 80. Rep. 854. 


—. see CONSTITUTIONAL Law. 

FORECLOSURE, see DEEDS, MORTGAGE. 

FOREIGN WITNESS, see DEPOSITION. 

FORMER DECISION, see REVIEW. 

FORNICATION, see CRIMINAL Law. 

FRAUD, see MORTGAGE; VENDOR AND VENDEE. 
FRAUDULENT CONVEYANCE, see DOWER; PARTNERSHIP. 
FRANCHISES, see CORPORATIONS. 

FULL FAITH AND CREDIT, see REcorpDs. 


GARNISHMENT. — Answer of garnishee— Trial of issue. — Where, in answer toa 
garnishment, the garnishee admitted indebtedness on account of daily labor performed 
under employment to labor by the day, and the answer was traversed on the ground 
that the employe was not a laborer within the meaning of the statute, the issue raised by 
the traverse is for trial as a question of fact, and, upon sustaining a certiorari based on 
the proceeding, the superior court was correct in remanding the case for the trial of 
that issue. — Emmons v. Southern Bell Tel. Co., Sup. Ct. Ga., 78. E. Rep. 232. 


GOOD-WILL. — [Contract — Evidence.] — In an action for damages for a breach of a 
contract for the sale of the good-will of a business, evidence that plaintiffs would not 
have purchased the goods and general business had not defendant promised not to en- 
gage in the business in that locality, nor to assist his sons in the same business, is prop- 
erly excluded. If such a stipulation was a part of the contract, plaintiff might recover 
for its breach, whether or not it was a moving inducement to the contract. -- Carruthers 
v. McMurray, Sup. Ct. Ia., 35 N. W. Rep. 255. 


2.—. —. New matter—Consideration.—After the sale of the goods of an established 
business had been completed and a memorandum of the contract signed by the parties, 
a promise by the vendor that he would not engage in the same business in that locality, 
nor assist his sons in such business, is not a modification of the written contract, but is 
new matter, and must be supported by a new consideration. — Jbid. 
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GOOD-WILL— Continue 

3.—. —. [Appeal— Review] —Harmless error.—The question whether an al- 
leged stipulation was such a part of an entire contract that parol evidence was admis- 
sible to establish it, where the other part of the contract only was reduced to writing, 
will not be considered on appeal from a judgment in an action for the breach of such 
contract, where the jury has found by a special verdict that such stipulation was not a 
part of the original contract, though, as the case stood when it went to the jury, the 
question should have been submitted. — Ibid. 


4.—. —. Special verdict —Such special verdict renders it unnecessary to review 
rulings of the court below excluding evidence relating to the measure of recovery in 
case such stipulation had been established as part of the contract. — Ibid. 


GRAIN ELEVATORS, see CONSTITUTIONAL Law. 
GUILT, see CRIMINAL Law. 

HABEAS CORPUS, see CRIMINAL Law. 
HANDWRITING, see WILLS. 

HEARING, see NEw TRIAL. 


HIGHWAY. — [Dedication — Adverse User.] — Where the dedication and acceptance 
of a highway is proved, no length of time of encroachment or user by the land-owner 


can give any right or title thereto as against the public. — Yates v. Town of Warrenton, 
Sup. Ct. App. Va., 12 Va. L. J. 621. 


HOMESTEAD.— What constitutes. — A note recited that it was given “in payment for 
work and material used and to be used on my homestead in Live Oak Grove,” and was 
declared to be a mechanic’s lien on the land and improvements. The note was in fact 
given to raise money to improve the land, which was unimproved, and had never been 
occupied as a homestead. Held, that the recital in the note did not constitute the land 
a homestead, thus rendering void an alienation without the wife’s consent, and that the 
maker was estopped to deny, as against an innocent purchaser for value, that it repre- 
sented a valid mechanic’s lien. — Bunton v. Palm, Sup. Ct. Tex., 9 8. W. Rep. 182. 


2.—. —. [Insolvency — Bankruptcy — Assignment] — When passes. — The 
homestead of an insolvent debtor passes to his assignee on the assignment of his estate 
by the court, when such homestead is liable to be taken on execution in payment of 
debts contracted before the homestead was acquired; and in such case the assignee’s 
deed may convey the homestead to one who has purchased the premises of him. — Til- 
den vy. Crimmins, Sup. Ct. Vt., 15 Atl. Rep. 178. 


3.—. —. [Construction of Assignee’s Deed — Conveyance of Homestead 
Right.] — An assignee’s deed, which describes the interest conveyed as “ subject to the 
mortgager’s homestead right,” means such right as he had against the order of assign- 
ment; and, whether the deed does or does not convey the homestead, it still remains 


vested in the assignee for the payment of such debts, and cannot be set up by the 
assignor. — Ibid. 


HOMICIDE. — [Criminal Law —Jury — Trial] — Instructions to jury.— Where, on 
an indictment for assault with intent to murder, the evidence shows that the prosecutor 
began the difficulty, and had a hatchet in his hand, which he threw away, but it does not 
appear that defendant knew it, a charge thatif the prosecutor did not attempt to use the 
hatchet and defendant rushed in upon him and assaulted him with a deadly weapon, 
without other provocation than a quarrel, defendant is guilty, is erroneous in omitting 
to submit to the jury whether from all the circumstances defendant had reason to believe 
that the prosecutor intended to commit some great bodily harm upon him or a felony 
upon his person. — Cannon vy. State, Sup. Ct. Ga. 


—. See TRIAL 
HYPOTHETICAL QUESTION, see EVIDENCE. 
INDEFINITE IMPRISONMENT, sce CONSTITUTIONAL Law. 
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INFANT, see EVIDENCE. 

INFRINGEMENT, see PATENTS. 

IMITATION BUTTER, see PoLice Power. 

IMPRISONMENT, see CONSTITUTIONAL 

INJUNCTION. — [Equity — Married Women]—Dissolution of injunction. — 


bill by a married woman to enjoin the sale of land belonging to her separate estate, 
under a deed of trust given to secure a note executed jointly with her husband, alleged 
responsibility for only half the sum so secured, and execution of the deed of trust 
through force. The answer denied all the allegations. Held, that an injunction granted 
upon such bill was properly dissolved upon failure to prove, or offer to prove, its alle- 


gations. — Spencer y. Jones, Sup. Ct. App. Va., 7S. E. Rep. 180. 
—. See CHARITIES; RAILWAY COMPANIES; TAXATION. 


INSOLVENCY. — [Discharge — Bankruptcy — Conflict of Laws]— Does not bar 
recovery upon note held by citizen of another State. — A discharge under the 
Vermont insolvent law is not a bar to recovery upon a note owned by one who, when 
the discharge was granted, was a citizen of another State, and who in no way became 
a party to the insolvency proceedings, though the note was executed in this State, and 
when executed both parties to it were citizens of this State. — Roberts vy. Atherton, Sup. 


Ct. Vt., 15 Atl. Rep. 159. 
—. See HOMESTEAD. 


INSURANCE. — [Policy] — Stipulations against waiver— When void.—A pro- 
vision in a policy of insurance that “no officer, agent, or representative”’ of the insur- 
ance corporation should be held to have waived any of the conditions of the policy, 
unless such waiver should be indorsed thereon, held ineffectual to limit the legal 
capacity of the company to afterwards bind itself contrary to the conditions of the 
policy, by any agent acting within the scope of his general authority. The above provis- 
ion not being a limitation upon the authority of any particular agent, or class of agents, 
but, in effect, upon the capacity of the corporation for future action, such a limitation 
cannot be imposed. — Lamberton y. Conn. Mut. Fire Ins. Co., Sup. Ct. Minn.,39 N. W. 


Rep. 76. 


[Life Insurance — Suicide] — Suicide to avoid arrest does not avoid 
policy. —A policy of insurance provided “if the assured shall die in consequence of 
the violation of any criminal law of any country, State, or territory in which the assured 
may be, this certificate shall be null and void.” Held, that suicide committed by an 
alleged fugitive from justice, to avoid arrest and trial for a crime committed by the 
assured, is not to be considered as the proximate result of the alleged crime, and that 
his death by suicide is not, within the proper meaning of the policy, to be considered as 
the violation of law therein referred to.— Kerr vy. Minnesota Mut. Benn. Assn., Sup. Ct. 


Minn., 59 N. W. Rep. 312. 


3—. —. Defense.—Suicide is no defense to an action on a policy issued for the 
benef of a third person, where there is no stipulation to that effect in the policy. — Ibid. 


4.—. —. Amount of recovery.— Under the contract of insurance set forth in the 
opinion, held, that the defendant association was hable absolutely to pay the plaintiff, 
who is the beneficiary of the assured, a sum equal to $1.50 for each certificate of Insur- 
ance in force when the insurance money became due, according to the terms of the 
policy or certificate of insurance therein, and a ratable proportion with other policies 


out of any moneys in the assessment fund applicable to such claims. —J bid. 


5. —. —. Inference drawn by jury.—If in the given case the law authorized the 
jury to infer guilt from certain enumerated facts, the presiding judge may tell them so 
in his charge. Legal authority to make an inference does not imply a requirement, lega! 


or logical, that it shall be made. — J bid. 
INTEREST, see PATENTS; RAILWAY COMPANIES. 
INTERPRETER, see DEPOSITION, 
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INTOXICATING LIQUORS.—[Attorney and Client — Ex Post Facto Laws— 
Costs.}] — After an action to abate a nuisance of selling intoxicating liquors had been 
commenced under the lowa prohibitory law, a statute was enacted authorizing the tax- 
ing of an attorney’s fee against defendants. Held, that to apply this statute in the judg 
ment in such action does not infringe the provisions of the constitution forbidding er 
post facto laws, and that the attorney’s fee taxed under such act 1s part of the cost, and 
not part of the penalty; the statute in question affecting only the remedy. Following 
Drake v. Jordan, 36 N. W. Rep. 653.— Campbell v. Minderscheid, Sup. Ct. Ia., 39 N. W. 
Rep. 92. 

2.—. [License — Mandamus] — Issuance of license pending appeal. — Where an 
application is made to the city council for a license to sell intoxicating liquors, to the 
issuance of which a remonstrance is filed, and upon a hearing a license is ordered to 
issue, it is the duty of the council, upon notice of appeal being given, to withhold the 
license until the expiration of a sufficient time within which an appeal may be taken to 
the district court by remonstrants. Where such hcense is issued, and the appeal is 
taken, it is the duty of the council to recall such license until the appeal is decided by 
the district court, and, in case of their refusal, mandamus will issue to compel action. — 
State ex rel. Horn y. Bonsfield, Sup. Ct. Neb., 39 N. W. Rep. 427. 


INVENTIONS, see PATENTS. 
JUDGE, see REMOVAL OF CAUSES. 


JUDGMENT. — [Default — Constitutional Law — Territorial Act] — By clerk in 
vacation. — The act of the Montana legislature authorizing clerks of courts in vacation 
to render judgments by default, never having been disapproved by Congress, is valid 
under the organic act, which, while it establishes, and to some extent limits, the juris- 
diction of territorial courts, leaves such matters of practice to the legislature, and 
especially should such act be upheld in view of the disastrous consequences of ques- 
tioning the many judgments rendered under its provisions. — Sperling v. Calfee, Sup. Ct. 
Mont., 19 Pac. Rep. 204. 


—. See CRIMINAL Law. 

JURISDICTION. — [Removal of Causes]— Action against non-resident. — The 
Circuit Courts of the United States have jurisdiction, by removal, of a suit begun ina 
State court by a resident citizen against a non-resident alien defendant, notwithstand- 
ing the provision of the act of 1887 that “ no civil suit shall be brought before either of 
said courts against any person by any original process or proceeding in any other district 
than that whereof he is an inhabitant.” — Cooley v. McArthur, U. 8. Cir. Ct. E. D. Mich., 
35 Fed. Rep. 372. 


2—. —. Same.—In such case jurisdiction exists by virtue of the citizenship of the 
plaintiff and alienage of the defendant, and the provision that the defendant shall not 
be sued in any other district than that of which he is an inhabitant is only a privilege, 
of which he may or may not avail himself, as a personal exemption from suit within 
such other jurisdiction. — Zbid. 


—. See CONSTIUTIONAL Law; REMOVAL OF CAUSES. 
JURORS, see BILL OF EXCEPTIONS. 

JURY, see Law; Homicipe. 
JUSTIFICATION, see LIBEL AND SLANDER. 
ENOWLEDGE, see MORTGAGE. 

LEASED LINES, see RECEIVERS. 

LEGAL ESTATE, see DEEDS. 

LEGISLATIVE POWER, see ConsTITUTIONAL Law. 


LIABILITY, see TELEGRAPH COMPANIES. 
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LIBEL AND SLANDER. —([Privileged Communications].— Pleadings in ac- 
tions privileged.— All charges, allegations, and averments contained in regular 
pleadings addressed to and filed in a court of competent jurisdiction, which are pert- 
inent and material to the redress or relief sought, whether legally sufficient to obtain 
it or not, are absolutely privileged. However falseand malicious, they are not libelous, 
This privilege rests on public policy, which allows all suitors (however bold and wicked, 
however virtuous and timid) to secure access to the tribunals of justice with whatever 
complaint, true or false, real or fictitious, they choose to present, provided only that it 
be such as the court whose jurisdiction is invoked has power to entertain and adjudi- 
cate. The alleged libelous matter in the present case, being contained in a bill praying 
for an injunction, was relevant and material; consequently, absolutely privileged.— 
Wilson v. Sullivan, Sup. Ct. Ga., 7 8. E. Rep. 274. 


2—. —. [Justification] — Plea of— Waiver of privilege. —A plea to the action 
for libel, justifying the words as true, to the best of defendant's knowledge and belief 
was no waiver of the privilege. The plea did not render words libelous which were not 
80 when the action was brought. — Jbid. 

LICENSES, see CONSTITUTIONAL Law. 

LIFE INSURANCE, see INSURANCE. 

LIMITATION OF ACTIONS, see VENDOR AND VENDEE. 


LOTTERIES.— [Franchise] — Right to sell.—The legislature having granted a lot- 
tery franchise, and authorized its sale, the purchaser, though he cannot assign the 
franchise so as to give each assignee the right to conduct separate lotteries, may, for a 
valuable consideration, permit others to enjoy a part of the profits. — Lawrence vy. Sim- 
mons, Sup. Ct. App. Ky., 9S. W. Rep. 163. 


° 


2.—— [Accounting for Profits— Receiver ]— Equity will not appoint a receiver to 
take charge of a lottery franchise for the benefit of one who has been denied his right- 


ful share of the profits, but may stop the running of the lottery until an accounting is 
accorded. — Ibid. 


MAIL CARRIERS, see RAILWAY COMPANIES. 

MALICIOUS PROSECUTION, see DAMAGES. 

MANDAMUS, see INTOXICATING LIQUORS. 

MARRIED WOMEN, see ATTORNEY AND CLIENT; INJUNCTION. 
MARITIME LIENS, see ConsTiTUTIONAL Law. 

MASTER AND SERVANT, sce NEGLIGENCE. 

MEASURE OF DAMAGES, see DAMAGES. 

MEDICAL TREATISES, see EVIDENCE. 

MERCANTILE SECURITIES, see VENDOR AND VENDEE. 
MESSAGE, see TELEGRAPH COMPANIES. 


MISCONDUCT OF JURY. — [New Trial] — Jurors may file affidavits in denial. — 
When a new trial is asked on the ground of the misconduct of the jury in disobeying 
the admonition of the court about reading newspapers, the affidavits of the jurors, de- 
nying the charges of misconduct, are allowable, and are conclusive. — People v. Golden- 
son, Sup. Ct. Cal., 19 Pac. Rep. 161. 


MONEY.—([Attachment]— When held by clerk of court attachable. — Money in 
the possession of the clerk of the county court, paid to him under a decree of the 
court of chancery, is attachable on trustee process, when the purpose of the legal cus- 
tody has been accomplished, and the only duty of the clerk is to pay the money to the 
defendant. — Wilbur v. Flannery, Sup. Ct. Vt., 6 N. Eng. Rep. 927. 


MONEY HAD AND RECEIVED. —[Assumpsit.] — Plaintiff sold land to defend- 
ant, on which the taxes were unpaid, and which was incumbered by a mortgage on which 
interest was due, which it was plaintiff's duty to pay. He gave defendant his note for 


| 
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MONEY HAD AND RECEIVED — Continued. 
the amount of the taxes and interest, and the latter agreed to pay the same, but failed 
to do so, although the note was paid. Held, that the agreement was for plaintiff's benefit, 
and not for the benefit of the parties entitled to the taxes and interest, they not having 
assented or become parties to it, and that plaintiff could recover the amount paid on 
the note, though he had not paid the interest and taxes. — Messenger v. Votaw, Sup. Ct. 
1a.,39 N. W. Rep. 281. 


—. See ASSUMPSIT. 
MONOPOLY, see CONSTITUTIONAL Law. 


MORTGAGE. — [Cancellation — Fraud — Estoppel.] —If the administrator of the 
assignee of a mortgage place it in the hands of his attorney, who makes an unauthor- 
ized use of it, by allowing the mortgager or a stranger to the record to procure its can- 
cellation, so as to let in and to give priority to another mortgage held by a third person 
after all which another mortgage is executed and recorded in the stead of the one so 
canceled, such administrator is not estopped by those unauthorized acts, at the hands 
of a subsequent purchaser under a decree on the mortgage so made prior as aforesaid, 
when the facts respecting such unauthorized acts were not known to the purchaser 
until after his purchase. — Baldwin v. Howell, Ct. Chan. N.J., 15 Atl. Rep. 236. 


2 —. —. [Sale]—Estoppel by acquiescence. —If, in such case, said adminis- 
trator be made a party to proceedings to foreclose the said first mortgage, and a solicitor, 
of whom the administrator has never heard, acknowledge service of process, and pre- 
sents the said substituted mortgage before the master, and has it reported on at the in- 
stance of the attorney to whom the original mortgage was first given, and who con- 
sented to its cancellation, and the said solicitor afterwards, and on the day when the 
mortgaged premises are advertised for sale, under a decree in that cause, notifies the 
said administrator, for the first time, and by telegraph, of the sale, and asks him to meet 
him there, which he does, remaining at or near by where the officer is conducting the 
sale, and knowing that it is in progress, without at any time making known any objec- 
tions to the sale to any one except to said solicitor, he cannot afterwards present his 
objections, when the officer’s deed has been delivered, and the purchaser has paid his 
money in good faith. — Ibid. 


3. ——. [Deed Absolute on Face] — Evidence to convert into.—To convert a deed 
absolute on its face into a mortgage, by parol testimony, such testimony must be clear 
and specific; of a character such as will leave in the mind of the chancellor no hesita- 
tion or doubt. — Sutterfield v. Malone, U. 8. Cir. Ct. W. D. Pa., 35 Fed. Rep. 445. 


4. —. ——. [Purchaser]—Not bound to look beyond ‘the record.—A purchaser 
finding on record a deed conveying an absolute title to land, and referring to nothing 
beyond, was not bound to prosecute a later search; and therefore is not chargeable with 
constructive notice of a foreign attachment against the land in a suit commenced after 
the date of the record of the deed. Nor is a purchaser affected with constructive notice 
of anything which does not lie in the line of the title. — bid. 


5. —. [Foreclosure] — Acceptance of money by mortgagee revives mortgage. — 
The acceptance by a mortgagee of money to be applied on the mortgage debt, after a 
foreclosure, amounts to a waiver of the foreclosure, and restores the mortgage. — Scott 
v. Childs, 6 N. Eng. Rep. 913. 


6.—. —. Payment of interest as rent after foreclosure may defeat such fore- 
closure. —It seems that an agreement between mortgager and mortgagee that after a 
formal foreclosure the mortgager shall remain in possession, paying interest on the 
debt as rent, and have a reconveyance by paying the whole debt, may have the effect to 
defeat such a foreclosure. — Ibid. 


7. —. Right of mortgagee to ice cut before foreclosure. — Where a mortgager of a 
pond and ice-houses leases to a third person the right to cut ice and store it in his ice- 
houses, and such person cuts and stores ice before a foreclosure, the mortgagee of the 
premises, who becomes the purchaser on foreclosure, has no right to the ice, though the 
house in which it was stored, the land on which the house was situate, and the pond 
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MORTGAGE Continued. 


from which the ice was cut, were all sold under the mortgage. — Gregory v. Rosencrans 
Sup. Ct. Wis., 39 N. W. Rep. 378. 


——. See CORPORATIONS; DEEDS; RatLWAY COMPANIES. 


MUNICIPAL CORPORATIONS. — [Damages — Condemnation Proceedings] — 
Assessment of damages —In an action against the city of St. Paul for damages for 
the filling in and grading of a street, in order to justify under condemnation proceedings 
authorized by the charter, the city must have duly given the notices of the assessment 
of damages, and the confirmation thereof, as required by the charter, the same being 
jurisdictional. — Overmann vy. St. Paul, Sup. Ct. Minn., 33 N. W. Rep. 66. 


—. See CHARITIES. 


NAVIGABLE WATERS. —(Intoxicating Liquors] —Pennsylvania law opera- 
tive upon the navigable rivers within that State. — Pennsylvania cannot pre- 
vent the navigation of public waters within its limits by vessels or boats licensed under 
the laws of the United States; but it can forbid the retailing of spirituous liquors on 
such vessels (while they are within its territorial limits) except as authorized by its 
laws. — Ex parte Clarke, 4 Ch. Leg. N. 33. 


—. See RIPARIAN OWNERS. 


NEGLIGENCE.— [Master and Servant]—Negligence of fellow-servant not 
imputable to master. — A corporation building a structure composed in part of brick- 
work and in part of wood-work, is not responsible for the fall of the masonry upon the 
carpenter, whereby he was killed, if due care was exercised in selecting the mason, znd 
if there was no reason why he should not be fully trusted as an expert in his business, 
though his work proved defective, and the carpenter thereby lost his life; the two 
workmen being co-employes of a common master, and co-operating in their respective 
departments of labor to a common end, to wit, the erection and completion of the con- 
templated structure. — Keith vy. Walker Iron Co., Sup. Ct. Ga., 78. E. Rep. 166. 


NEW TRIAL. —(Evidence — Discretion of Trial Court] — Granted when evidence 
conflicts. — There being conflict in the parol evidence as to whether the note in suit 
embraces the whole or only a part of the purchase money of certain premises, and the 
written evidence tending strongly to support the former theory, and the jury having 
adopted the latter, it was no abuse of discretion to grant a first new trial, so as to have 
the question further and more fully examined. — Smith v. Kirkpaérick, Sup. Ct. Ga.,78. E. 
Rep. 25s. 


2 —. [Trial—Hearing]— Disregarding case settled. — A case properly settled and 

allowed cannot be disregarded by the court, in determining a motion for a new trial 
made upon such a record, although the court before whom the motion is made may be 
of the opinion that the case does not correctly set forth the facts. — Steinkrans v. Min- 
neapolis L. § M. Ry. Co., Sup. Ct. Minn., 39 N. W. Rep. 70. 


3. ——. [Witness] — Newly discovered evidence as to credit of witness not 
ground for. — Newly-discovered evidence going merely to the credit of a witness, even 
of asole witness, is not cause for a new trial. — Hunt v. State, Sup. Ct. Ga., 78. E. Rep. 


142. 
NEW TRIAL, see MISCONDUCT OF JURY. 
NIGHT MESSAGES, see TELEGRAPH COMPANIES. 
NOTICE, see BANKS AND BANKING; MORTGAGE. 
OBLIGATIONS OF CONTRACTS, see CONSTITUTIONAL Law. 
OBSTRUCTING HIGHWAY, sce DAMAGES. 
OFFICIAL BONDS, see PRINCIPAL AND SURETY. 
PARENT AND CHILD, see EVIDENCE. 
PAROL EVIDENCE, see SPECIFIC PERFORMANCE. 
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PARTNERSHIP. — (Assignment — Assets] — How marshaled.— Under an assign- 
ment by the surviving partner of an insolvent firm for the benefit of his individual and 
the firm creditors, “‘ according as they may be entitled under the rules of law for the set- 
tlement of insolvent partnership and individual estates,” the proceeds of the assign- 
ment ought to be marshaled so that those derived from individual assets shall go 
primarily to individual creditors, and those derived from partnership assets shall go to 
copartnership creditors. — Colwell v. Weybosset Nat. Bank, Sup. Ct. R. L, 6 N. Eng. Rep. 
882. 


3.—. —. [Evidence—Commercial Paper|]— Partnership assets should dis- 
charge partnership liabilities — Rule excluding oral testimony as to parties 
to note — When not applicable. — Notes signed by one of the partners and indorsed 
by another, negotiated by the firm, and the proceeds of which were used for partnership 
purposes, are entitled to participate in the partnership assets pari passu with the un- 
disputed partnership creditors. The rule excluding oral testimony to prove any person 
a party tocommercial paper who does not appear to be such on its face does not apply. — 
Ibid. 


3. —. [Fraudulent Conveyance — Creditors] Conveyance by partner to firm — 
Firm and individual creditors. — A conveyance of separate property, executed in 
good faith by a partner, in payment of or as security for a debt owing by him to the firm, 
is valid as against his individual creditors, and inures to the receiver of the firm for the 
benefit of the firm creditors; and a firm creditor, for whose debt such partner is also in- 
dividually liable as surety, is not entitled to priority of payment over the other firm 
creditors, out of the property conveyed to the firm by such partner; the rule that a firm 
creditor, for whose debt one of the partners is also individually liable, is entitled to par- 
ticipate in the firm assets, to the exclusion of individual creditors, and in the individual 
assets of the partner to the exclusion of firm creditors, not applying. — Lanier v. 
Wallace, Sup. Ct. Ind., 17 N, East. Rep. 923. 


PATENTS.— [English Patents] — Expiration.— Rev. St. U. S., sec. 4887, providing 
that “every patent granted for an invention which has been previously patented ina 
foreign country shall be so limited as to expire at the same time with the foreign 
patent,” does not apply to a patent issued subsequent to the filing of application and 
provisional specification for an English patent on the same invention, but prior to its 
issuance, although such patent was antedated as of the date of application, as the pat- 
entee’s right thereunder did not come into existence until the patent was sealed. — 
Seibert Cylinder Oil Co. v. William Powell Co., Cir. Ct. 8. D. O.,35 Fed. Rep. 591. 


2.—. [Infringement] — Destruction of infringing article.—In a suit for infringe- 
ment of patent, it not appearing that defendant had mala fide and clandestinely set 
about to appropriate the patented invention, and it not appearing probable from his 
past conduct that he would attempt to use the infringing articles in the future, and there 
being nothing to indicate that the infringing articles could be readily used surrep- 
titiously, to the injury of complainant, defendant will not be required to deliver them 
over to complainant, to be destroyed, in addition to the relief ordinarily granted in such 
suits.— American Bell Tel. Co. vy. Kitsell, U. 8. Cir. Ct. 8. D. N. H., 35 Fed. Rep. 521. 


3.——. [Inventions — Damages for Infringement — Royalty — Interest.] — An 
allowance by a Circuit Court of three dollars per machine as damages for an infringe- 
ment, not made on the basis of a customary charge, is not such an establishment of a 
fixed royalty as will entitle the owner of the patent, in a subsequent suit for another 
infringement, in which he recovered damages at the same rate, to interest on such 
damages from the date of infringement, especially where, jn another suit, a larger rate 
was contended for by him.— Graham v. Plano Mfg. Co., Cir. Ct. N. D. Ill., 35 Fed. Rep. 


597. 
PERJURY, see CRIMINAL Law. 
PETITORY ACTION, see AcTION. 


PLANE ROAD COMPANY, see CORPORATIONS. 


PLEADING, see ACTION; TELEGRAPH COMPANIES; VENDOR AND VENDEB. 
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PLEDGE. — [Trover] — Special security — Right to hold for general indebt- 
ness.— A borrower pledged goods deposited with a warehouseman to plaintiff as col- 
lateral security for a note, and agreed that it might be held as general security for part 
and future advances. The wool was converted by a third person, and replevined by the 
borrower for the benefit of plaintiff, who was surety on the bond, and who sold it for 
more than enough to pay his note, and applied the balance of the proceeds to the pay- 
ment of the general indebtedness. The warehouseman brought an action of trover 
against the third person, and recovered judgment for the value of the wool. There 
was a judgment in the replevin suit for the return of the property, which by agreement 
was settled by deducting the price for which the wool was sold by plaintiff from the 
amount of the judgment in trover. Held, that the plaintiff was entitled to the balance 
of the judgment in trover, to apply on the borrower's general indebtedness. — Moors 
vy. Washburn, Sup. Jud. Ot. Mass., 17 N. East. Rep. 884. 


POLICE POWER. -— [Imitation Butter] — Statutes regulating sale of.—A 
statute prohibiting the sale of imitation butter unless colored pink has for its object the 
prevention of fraud on the public in the sale of provisions, and is therefore within the 


purview of the police power of the State. — State v. Marshall, Sup. Ct. N. H.,6 N. Eng. 
Rep. 914. 


POLICY, see INSURANCE. 
POSTPONEMENT, see TRIAL. 


PRACTICE. — [In Civil Cases] — Filing brief of: evidence. — Though in a consent 
order the privilege of filing a brief of evidence be limited to a specified day in vacation, 
yet if, after the day has elapsed, counsel for both parties agree in writing that the brief 
is correct, entering their agreement on the brief, and signing the same, and counsel for 
respondent in the motion for a new trial then, at the request of counsel for the movant 
file the brief, thus co-operating in the business, and with no express reservation or 
notice of any purpose to insist on time as of the essence, this is a waiver of the right to 
insist upon it, both as to filing and approving the brief; and such filing, together with 
asubsequent approval by the judge, will suffice as a substantial compliance of the 
order. — Mozley vy. Kinlock, Supt. Ct. Ga., 78. E. Rep. 123, 


PREFERENCES, see ASSIGNMENT. 
PRESIDENT, see BANKS AND BANKING. 
PRICE, see VENDOR AND VENDEE. 


PRINCIPAL AND SURETY.—(Contribution — Sureties — Official Bonds — 
Compromise.]—In a suit on an official bond, a compromise judgment was rendered, 
by which it was stipulated that some of the sureties should be discharged from liability 
on a judgment against their principal, on payment by them of a part of such judgment; 
also that the principal, and a co-surety, who was not a party to the proceeding, should 
be excluded from the benefits of the compromise. The compromise sum was paid, and 
subsequently, for a consideration, the principal was discharged from liability on the 
judgment, and the order entering such discharge expressly reserved to the sureties who 
had paid the compromise sum their rights against theirco-surety. Held, that the other 
surety, who was excluded from the benefits of the compromise, was not liable for contri- 
bution to the sureties who paid such sum. — Hamilton vy. Glasscock, Sup. Ct. Tex., 98. 
W. Rep. 207. 


2—. —. [Evidence] — Testimony of attorney. — The testimony of the United 
States attorney, who brought the action on the bond, to the effect that the compromise 
judgment and its satisfaction were understood and intended to operate as a discharge of 
all the sureties, including the one exeluded by its terms, and that this settlement in- 
fluenced him to make the settlement discharging the principal on the judgment, is inad- 
missible, on the issue of the liability for contribution, as such testimony tends, in part, 
to contradict the terms of a judgment, and otherwise is irrelevant and immaterial.— 
Ibid. 


3.—. [Discharge] — Surety not discharged, when. —The sureties in a note dis- 
counted at complainant’s bank are not discharged by complainant twice accepting in 


XUM 
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PRINCIPAL AND SURETY -— Continued. 
renewal from the principal, notes with forged names of other sureties thereon, and 
surrendering the original note in ignorance of the forgery, no bad faith or negligence of 
complainant being shown. — First Nat. Bank vy. Buchanan, Sup. Ct. Tenn., 98. W. Rep. 
202. 


PRIVILEGE, sce WITNESS. 

PRIVILEGED COMMUNICATIONS, see LIBEL AND SLANDER. 
PRIVILEGES AND IMMUNITIES, see ConsTITUTIONAL Law. 
PROFITS, see LOTTERIES. 

PROOF OF HANDWRITING, see WILLS. 

PROTEST, see BANKS AND BANKING. 

PUBLIC PROPERTY, see CONSTITUTIONAL Law. 
PUNISHMENT, see CRIMINAL Law. 

PURCHASER, see MORTGAGE. 


RAILWAY COMPANIES. — [Mail Carriers] — Duty to provide passage to and 
trom mail cars.— It is the duty of a railroad company, which carries the mail under 
a contract with the government of the United States, and by whose regulations postal 
clerks on mail trains are required to receive at the cars stamped letters and sell stamps, 
to furnish a reasonably safe passage to and from its mail trains, while stopping at its 
regular stations, for the purpose of mailing letters; and a failure to provide such pas- 
sage is actionable negligence. — Hale v. Grand Trunk Ry. Co., Sup. Ct. Vt., 15 Atl. Rep. 
300. 


2.—. [Corporations — Mortgages — Interest] — Right to foreclose mortgage for 
non-payment of interest. — A suit in equity for the foreclosure of a mortgage upon 
the property of a railway company may be brought immediately upon default in the 
payment of interest on the bonds secured by the mortgage, notwithstanding provisions 
in the mortgage which authorize entry and actions at law only in case default in the 
payment of interest shall continue for six months. What are known as ‘‘the six 
months’ clauses”’ in such mortgages are not applicable by inference to suits in equity, 
and courts will not extend them so as to bar such suits unless the language of the 
provision is clear. (Chicago, Danville & Vincennes R. R. Co. v. Fosdick, 106 U. S. 47, 
followed.) — Mercantile Trust Co. vy. Missouri, Kan. § Tex. Ry. Co., 4 Railw. & Corp. L. 
J. 362. 


3.—. —. [Receiver]— Right to foreclose not necessarily a right to ap- 
point a receiver. —The right to foreclose does not necessarily carry with it the right 
to a receiver, neither is mere insolvency a*necessary ground for the appointment; but 
where there is a conceded insolvency, with no reasonable prospect of solvency in the 
near future, and a disagreement between the parties in interest, a receiver may be 
appointed at the instance of a second mortgagee, in order to secure to such mortgagee 
the rents and profits of the property, and to prevent an indefinite postponement of his 
remedy. — Ibid. 


4.—. [Reward]—Implied power to offer.—It is within the implied power of 
a railroad company, for the protection of its property, to issue a printed circular offer- 
ing a general standing reward “for the arrest, with proof to convict, any person for the 
malicious obstructing of” its tracks,and such offer is binding on the company. — Cen- 
tral Ry. § Banking Co. vy. Cheatham, Sup. Ct. Ala., 345. W. Rep. 828. 


5. —. ——. [Superintendent] — Power to bind company. — A{railroad superinten - 
dent may bind the company by tssuing such a ci:cular, though noauthority to do so has 
been granted him by the board of directors; such an act being within the scope of his 
general duties. — Idid. 


6.—. ——. Offer of reward — Knowledge of officers. — The facts that such circulars 
were posted at various public places on the line of the railroad, by direction of an em- 
ploye of the company under the control of the superintendent, and that they remained 
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RAILWAY COMPANIES — Continued. 
posted for about three months, and until after the arrest of some parties for obstructing 
the track, tend to show that the officers or agents of the company knew of the offer. — 
Ibid. 

7. —. [Strikes—Boycotts—Common Carriers]—Duty to receive cars from 
connecting lines.— The duty imposed upon railroad companies in Iowa by the 
laws of that State and by the “ Interstate Commerce Act ”’ (Act Cong. Feb. 4, 1887; St. at 
Large, 1885-87, p. 379) of receiving from connecting roads freight and passengers, is one 
which the Federal courts sitting in that State will cnforce by mandatory injunction 
where the injury resulting from its non-performance is continuing ; and it is no defense 
to such relief that a strike of locomotive engineers and firemen has been ordered on 
plaintiff ’s road, and that if defendant's road should accept cars from the “ boycotted” 
road its own men would be called out.— Chicago, Burlington § Quincy v. Burlington, 
Cedar Rapids ¢ Northern Ry. Co., U. S. Cir. Ct. 8. D. Iowa, 4 Railw. & Corp. L. J. 349, 


8.—. ——. [Injunction] — When mandatory injunction will issue to enforce 
compliance with statute. — As to defendants to a bill who have not been served with 
notice, and who have not appeared, a mandatory injunctdon will not issue on motion, 
but “if there appears to be danger of irreparable injury from delay,” within the mean- 
ing of Rev. St. U. S., sec. 718, a restraining order, to be served upon said defendants with 
notice of the time and place of hearing, will be granted. — Ibid. 

—. See RECEIVERS. 


RATIFICATION, see BANKS AND BANKING; PRINCIPAL AND AGENT. 


RECEIVERS. —[Railroad Companies] — Liability for rent.— Where one railroad 
company leases the property of another, agreeing to pay as part of the rent interest 
on certain mortgage bonds, non-payment of the rent and interest being a cause of for- 
feiture, receivers of the lessee company, appointed by the court to preserve its system 
intact for the benefit of the company, and its creditors, are liable for the rent and in- 
terest accruing during the term of their receivership.— Brown y. Toledo, etc., R. Co., U. 
8. Cir. Ct. N. D. Ill., 35 Fed. Rep. 444. 


2.—. Same — Expenses of receivership — [Liability of Leased Lines]. — 
Where the court appoints receivers for a railroad company, for the benefit of that com- 
pany and its creditors, no part of the expenses of the receivership are chargeable 
against the property of another railroad company, leased by the insolvent company, 
the receivership not being for the benefit of the lessor or its creditors. — Ibid. 

—. See CORPORATIONS ; RAILWAY COMPANIES, 


RECORDS. — [Constitutional Law]—Full faith and credit.— The clause of the 
Federal constitution requiring full faith and credit to be given in each State to the 
records and judicial proceeding of every other State, applies to the records and proceed - 


ings of the courts only so faras they have jurisdiction.— Lindley v. O’ Reilly, Sup. Ct. 
N.J., 13 Cent. Rep. 309. 


RELEASE, see BANKS AND BANKING. 


REMOVAL OF CAUSES.—[Judge —Jurisdiction.] —Where a case is transferred, be- 
cause of the disqualification of the judge, to an adjoining judicial district, such court 
acquires jurisdiction, the judge having had authority under the statute to make the 
transfer, though the county was not the nearest one to which the case might have been 
transferred; and its jadgment cannot be collaterally attacked.}— Gage v. Downey, Sup. 
Ct. Cal., 19 Pac. Rep. 113. 


—. See JURISDICTION. 


REVIEW.—(Appeal—Stare Decisis — Former Decision.]—A decision of the Su- 
preme Court is the law of the case, and can only be reviewed in the method provided 
by law. Anappeal froma judgment entered in the court below in pursuance of an 
opinion of the Supreme Court, will not be reviewed forthe purpose of determining 


whether the former opinion was right or wrong. — Williams v. Simmons, Sup. Ct. Ga., 7 
8. E. Rep. 133. 


REWARD, see RatLway COMPANIES. 
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RIPARIAN OWNERS. —[Wharves—Docks—Navigable Waters])— Right to 
erect wharves and docks. — A person acquiring land abutting on a navigable stream 
takes title only to the high-water line, and that line is limited by the outflow of the 
medium high tide between the spring and neap tides. All below that line belongs to 
the State. But,in virtue of a local custom, now having the force of established law, 
the adjacency of the land of such an owner to the stream invests him with a license to 
fill in and dock out on the public domain in front of his land to such an extent as does 
not interfere with public rights, and this license, when executed, becomes irrevo- 
cable. — New Jersey Zinc § Iron Co. vy. Morris Canal and Bankiny Co., Ct. Chan. N. J., 15 
Atl. Rep. 227. 


—. See WHARVES. 
RIPARIAN RIGHTS, see EMINENT DOMAIN. 
ROYALTY, see PATENTS. 


SALE. —[Bailment]— What constitutes delivery of grain to elevator. — Plaintiff 
delivered grain to an elevator owner under an alleged contract that the latter could re- 
tain the grain on paying the highest market price therefor, and if he refused to do so 
plaintiff might withdraw the grain, and should pay for the weighing, but not for the 
storage. No writing was delivered, except a memorandum of the amount delivered, 
and date of delivery, and plaintiff knew that the grain was indiscriminately mixed with 
other grain, from which the warehouseman was from time to time shipping in different 
quantities. Held, that the contract was a sale, and not a bailment.— Barnes v. McCrea, 
Sup. Ct. la., 39 N. W. Rep. 392. 


—. See MORTGAGE ; TAXATION. 

SECONDARY EVIDENCE, see TELEGRAPH COMPANIES. 
SETTLEMENT, see COMPROMISE. 

SPECIAL DAMAGES, see TELEGRAPH COMPANIES. 


SPECIFIC PERFORMANCE. — [Equity —Conveyance] — Agreement to convey 
land. —On a bill in equity to compel performance of an agreement to convey land, 
where it appears that both parties were guilty of laches; or, if the one was too slow in 
commencing suit, the other was too aggressive in making improvements for which he 
claims compensation, after the notice which he had of complainant's claim to the 
land, —a conveyance of the land was decreed and defendant was held entitled to be 
reimbursed for expenditures resulting in permanent improvements. — Leeds v. Penrose, 
Sup. Ct. N. J., 13 Cent. Rep. 358. 


2.—. [Land —Coniract — Certainty — Parol Evidence.] — An agreement for the sale 
of “ ten acres of land boughtof B., and now in my possession, * * * $500 to be paid 
when the contract is delivered,” is not void for uncertainty, either as to the land or as 
to the time of payment, and parol evidence is admissible to show that the land in ques. 
tion was the same land which the vendor held under a contract between himself and 
B., which contract was to be assigned to the vendee on the payment of the $500. — Stout 
v. Weaver, Sup. Ct. Wis., 39 N. W. Rep. 375. 


STATUTES. — [Construction of] —Grant of power.— When the language of an act 
granting powers is sufficient to give a particular power, and there is nothing in the 
other express provisions, or in the purpose of the act, clearly inconsistent with the ex- 
ercise of such particular power, it will be held to have passed under the grant. — Saun- 
ders v. Pensacola, Sup. Ct. Fla., 4So. Rep. 801. 

2.—. ——. [Amendment] —Harmless error.— An error in an amendatory act, tn 
stating the day of the month on which a former amendatory act was approved, does not 
necessarily render inoperative the amendment made by the act in which such error 
has occurred. — Ibid. 

3.—-. —~—. Error in date.— Where the title of an act is “to amend” a former act 
(giving its title and date of approval), and “ the act amendatory thereof, and to fur 
ther provide” as to the subject of the original act, and one of its sections enacts that 
the twenty-ninth section of the act mentioned in the title ‘as amended by the act ap- 
proved March 8, 1877, shall read as follows,” there being in fact no act approved on said 
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STATUTES— Continued. 


day in March amending such section, but one amending other sections of the same act 
having been approved on said day, and an act amending such section haying been 
approved on the second day of the same month, the mistake in the date will not inval- 
% idate the amendment, but should be held to be merely clerical. — bid. 


4.—. [Evidence — Constitutional Law] — Signatures of speakers of House 
and Senate — When competent evidence of enactment. — Const. Tenn., art. 2, 
sec. 18, requiring a bill passed by the legislature to be “ signed by the respective speak- 
ers, in open session, the fact of such signing to be noted on the journal,” does not make 
the entry conclusive that the bill had not been previously rejected during the session; 
but under art. 2, sec. 21, requiring each house to keep a journal of its proceedings, and 
article 2, sec. 19, declaring that, “ after a bill has been rejected, no bill containing the 
same substance shall be passed into a law during the same session,” the court may as- 


certain that fact from preceding journal entries. — Brewer vy. Mayor, Sup. Ct. Tenn., 9 
S. W. Sep. 66. 


STATUTE, see CONSTITUTIONAL Law. 

STARE DECISIS, see REVIEW. 

STENOGRAPHER, see DEPOSITION. 

STOCK, sec CORPORATIONS. 

STRIKES, see RaILway COMPANIES. 

SUICIDE, see INSURANCE. ‘ 
SUPERINTENDENT, see RAILWAY COMPANIES. 

SURETIES, see PRINCIPAL AND SURETY. 

SURVIVING PARTNER, see ASSIGNMEST. 


TAXATION. —[Injunction]—To restrain sale— When will not be continued 
on appeal. —A preliminary injunction restraining a county from selling lands for delin- 
quent taxes, granted for alleged fraud and illegality in the assessments, will not be con- 
tinued on appeal, it appearing that it is not essential to plaintiff’s rights, since, in the 
event of plaintiff ’s contention prevailing, a judgment annulling the tax would neces- 
sarily destroy the tax certificates, and avoid the sale. —Scott Lumber Co. v. Oneida 
County, Sup. Ct. Wis., 39 N. W. Rep. 342. 


2 —. [Sale for Non-payment]— Purchase by one not present.—A purchaser 
of land at tax sale was not present at the sale, either in person or by agent, but 
the land was stricken off to him pursuant to a previous secret arrangement with the 
treasurer. Held, that the sale was not void; that the purchaser could not be held to 
account for the proceeds of a subsequent sale of theland; and that his innocent 


grantee for value would be protected against equities of the former owner. — Lamb v. 
Davis, Sup. Ct. Ia., 39 N. W. Rep. 114. 


TELEGRAPH COMPANIES. —[Message]— Limitation of liability for failure 
to transmit. — A stipulation limiting the liability of atelegraph company for mistakes 
or delays in the transmission or delivery, or for non-delivery to the next connecting 
telegraph company of any unrepeated message, and exempting it from liability for 
errors in tranemitting cipher or obscure messages, does not exempt or limit the com- 
pany’s liability for failure to transmit a cipher message from the receiving office. — 
Western Union Tel. Co. vy. Way, Sup. Ct. Ala., 4 So. Rep. 844. 


2—. —. [Messages — Dispatches] — Failureto transmit.— A telegraph com- 
pany, which negligently fails to send a message containing an acceptance of an offer to 
purchase cotton, whereby the bargain is lost is liable to the sender, in addition to the 
amount paid for transmission of the message, for damages caused by such loss, although 
the message was in cipher, and its-contents uncommunicated to the company. Somer- 
ville, J., dissenting. — Ibid. 


XUM 
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TELEGRAPH COMPANIES -— Continued. 
5. —. ——. [Claim]— Limitation on presentment of claim. —A stipulationex- 
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empting a telegraph company from liability in all cases when the claim is not presented 
within sixty days “after the sending of the message,” does not app'y to a claim for 
damages for failure to send the message from the receiving office. — Ibid. 


_—. —. [Contract]— Made on Sunday.—A message containing an acceptance of 
an offer to purchase cotton was delivered to the telegraph company for transmission on 
Saturday, and required to be delivered to the addressee in Germany on the following 
day. Held, that the contract was wholly completed on Saturday, and therefore not 
within Code Ala., sec, 2138, declaring contracts made on Sunday void, and that, in the 
absence of evidence, it would not be presumed that the Sunday delivery was prohibited 
by the laws of Germany. — J bid. 


—. [Special Damages]— Uncommunicated circumstances.—lLoss on 
account of future contracts carried over from the previous year, and on account of a 
purchase of cotton made by the sender a few days before receiving the offer, is not an 
element of recoverable damages, the special circumstances not having been communi- 
cated to the company. — Ibid. 


—. [Action — Pleading — Amendment.]— A complaint for failure to deliver 
a message which alleges that it was a reply to an offer to buy 1,000 bales of cotton, 
which offer was in fact an acceptance of a previous proposition by plaintiff to sell 3,500 
bales, is, under the Alabama statute relating to amendments, properly amended so as to 
aver a direct and positive offer to purchase 3,500 bales, though the amendment is made 
more than a year after the filing of the original petition, as such amendment does not 
introduce a new cause of action. — Ibid. 


7.——. —-. [Damages]— Measure of—Sender’s own acts.— Where the telegram 
which the company fails tosend contains an acceptance of an offer to buy from plaintiff 
certain cotton, and also to purchase for his account certain contracts for future de- 
livery, losses which would have been sustained, on the latter purchases must be de- 
ducted from the amount of the damage from the loss of the contract to sell; nor can 
the plaintiff extend from month to month on a falling market his contract of sale, and 
recover the loss from the company; he must make an effort to sell. — Ibid. 


_—. . [Evidence — Secondary Evidence.]— Delivery of a cablegram to the ad- 
dressed by the company as coming from “ Victoria,” with proof that that was the cipher 
name of the addressed’s correspondent at the place from which the message was sent, is 
prima facie sufficient to show as against the company that it was sent by such corre- 
spondent; and where the message delivered to the addressed has been lost or destroyed, 
and the one delivered for transmission is without the jurisdiction of the court, second- 
ary evidence of their contents is admissible, whichever may be regarded as the orig- 

inal. — Ibid. 


9%—. —. [Agent]— Statements of.—Statements of the agent of a telegraph com- 
pany are not competent, as against the company, to prove that amessage was not trans- 
mitted, when not made in performance of any duty relating to its transmission.— 
Ibid. 

10.—. [Night Messages — Unreasonable Stipulations.] — A stipulation or 
regulation of a telegraph company that it will receive messages to be sent without rep- 
etition during the night for delivery not earlier than the morning of the next ensuing 
business day, at reduced rates, is valid, although another part of the same stipulation 
to the effect that “the sender will agree that he will not claim damages for errors or 
delays, or for non-delivery of such message, happening from any cause, beyond a sum 
equal to ten times the amount paid for transmission,” is unreasonable, and void as 
against public policy.— Yowler vy Western Union Tel. Co., Sup. Jud. Ct. Me., 15 Atl. 
Rep. 29. 

ll. —. Non-delivery—Responsibility for loss caused by fire.—A tele- 
graph company cannot be held responsible for the non-delivery of a night message 
when the evidence shows that before the same could be delivered in the ordinary 
course of business, the copy was destroyed in the office by a fire caused by atmos- 
pheric influences, and not resulting from any negligence on the part of the employes 
VOL. XXII. 63 
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TELEGRAPH COMPANIES — Continued. 
of the company, or through any imperfection in the instruments which, by any skill or 


knowledge reasonably attainable in the present state of telegraphy, could be guarded 
against. — Ibid. 


TERRITORIAL ACT, see JUDGMENT. 
TESTIMONY, see ofr EXCrEPTions. 


TRADE-MARKS. — [Equity Jurisdiction] —How title to can be acquired. —The 
jurisdiction of a court of equity to give relief against the violation of a trade-mark, 
rests not upon the ground that the defendant is committing a fraud on the public, but 
entirely on the ground that the defendant is violating a property right of the complain- 
ant. Three things are requisite to the acquisition of a title to a trade-mark: First, the 
person desiring to acquire title must adopt some mark not in use to distinguish goods of 
the same class or kind, already on the market, belonging to another trader; second, he 
must apply his mark to some article of traffic; and third, he must put his article, 
marked with his mark, on the market. Mere adoption of a mark, and a public declara- 
tion that the mark so adopted will be used to distinguish goods to be put on the market 
at a future time, create no right. No title arises until the thing is actually on the mar- 
ket, marked with the particular mark. — Schneider v. Williams, Ct. Chan. N. J., 4 Railw. 
& Corp. L. J. 324. 


TRADE SECRETS, see WITNESS. 


TRIAL. — (Continuance — Postponement] — Absence of attorney — Discretion 
of court. —The question as to whether a cause will be postponed or continued is in 
the discretion of the court, and a refusal to postpone will not be disturbed where it ap- 
pears that the leading attorneys for the parties had agreed to postpone the trial, the 
court not having consented, and that the appellant's leading attorney was therefore 
absent, but that he was represented at the trial by another attorney, and, as far as the 
record shows, made as good a defense as could have becn made with further time. — 
Moulder vy. Kempf, Sup. Ct. Ind., 17 N. East. Rep. 906. 

2 —. (Homicide— Argument of Counsel] —Comments on conduct of juries 
on former trials. — It is not error to prevent counsel for defendant from comment- 
ing upon the actions of juries in other local homicide cases, and to state that the case 
before the court should be tried upon the evidence given in court, and the law ap- 
plicable thereto. — People v. Goldensen, Sup. Ct. Cal., 19 Pac. Rep. 161. 

—. See BILL OF EXCEPTIONS; CRIMINAL LAW; HOMICIDE; NEW TRIAL. 


TROVER. —Service of writ— Commencement of action. — In trover, when a demand 
is essential to the right of recovery, the service of the writ, and not its issuance, is con- 
sidered the commencement of the suit, and testimony tending to prove the refusal of 
the defendant to deliver the property in question, upon such demand after the issue but 
before the service of the writ, is admissible.— Cross v. Barber, 15 Atl. Rep. 69. 

2—. —. When there is no present immediate intention that the writ shall be served, 
though the writ be in the possession of the officer, but only an intention that service of 
it shall be made at some future time, or upon the happening of some future event, the 
suit is not commenced till such time arrives or such event happens. — Ibid, 

—. See PLEDGE. 


TRUSTS, see DEEDS; EVIDENCE. 


UNREASONABLE STIPULATIONS, see TeLeckaru Companies. 
USES, see DEEDS. 


USURY.— What constitutes — Paying intermediary to procure loan not. — Where 
the lender of money neither takes, nor contracts to take, anything beyond lawful in- 
terest, the loan is not rendered usurious by what the borrower does in procuring the 
loan, and using its proceeds. Thus, that the borrower contracts with one engaged in 
the intermediary business of proeuring loans to pay him out of the loan for his serv- 
ices, and does so pay him, will not infect the loan, the lender having no interest in such 
intermediary business or its proceeds. — Merck v. American Freehold Land Mortg. Co., 
Sup. Ct. Ga., 7S. E. Rep. 205. 


VENDOR AND VENDEE. —[Bonds— Mercantile Securities] — Purchase of pend- 


6.—. [Vendor's Lien — Estoppel— Bona Fide Purchaser.] — Where land is sold on 
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ing appeal. — Where bonds held by a receiver, in a suit to adjudicate the ownership of 
the fund evidenced by them, are, on dismissal of the complaint, turned over by him, 
under order of court, to the defendant, who sells the same to a purchaser having know!- 
edge of the fact that an appeal has been taken, but without a supersedeas, such pur- 
chaser takes subject to the determination of the cause on the appeal, though the bonds 


are of the nature of mercantile securities. — Phelps v. Elliott, U. 8. Cir. Ct. 8. D.N. Y., 
35 Fed. Rep. 455. 


2.—. —. [Limitation of Actions] — Running of statute. — Where, in a suit to 


adjudicate a claim to a certain fund, the bill was dismissed on demurrer, and an appeal 
was taken, but there being no supersedeas the bonds evidencing the fund were turned 
over by the receiver under order of court to the defendant therein, who fraudulently, 
as alleged, sold the same to the present defendants, a bill to recover the bonds not 
brought within six years (the limitation prescribed in such cases by local statute) from 
the time plaintiff first had knowledge of the sale will be dismissed, though six years 


had not yet elapsed since the reversal on the appeal of the order in the original cause. — 
Ibid. 


3.—. —. [Fraud—Complaint — Pleading] — Complaint defective for want of 


sufficient allegations. — Plaintiff, as assignee in bankruptcy of one M., brought suit 
against M. and W. to recover as assets money collected by them on a claim against the 
United States, alleged to have been fraudulently concealed and transferred to W. for 
M.’suse. The fund was piaced with a receiver, and invested in bonds. The complaint 
was afterwards dismissed on demurrer, and an appeal taken without a supersedeas. By 
order of the court, the bonds were turned over to M. who sold them to the present de- 
fendants, who had knowledge of all the circumstances. On the appeal, the order dis- 
missing the complaint was reversed, without passing on the merits. The complaint in 
the present action alleges that the title to the fund was adjudged by the appellate 
courtgto be in plaintiff, and omitted to charge the grounds of fraud on the part of M. as 
set up in the original action. Held, that the adjudication did not have the effect al- 


leged, and that the complaint is defective for want of sufficient allegations of fraud. — 
Ibid. 


4.—. —. Plea of longer includes shorter statutory bar.—A suit in equity by 


an assignee in bankruptcy to recover certain bonds against parties to whom, as alleged, 
they had been fraudulently transferred by the bankrupt, must, under Rev. St. U. S., sec. 
5057, be brought within two years from the time of the discovery of the alleged fraudu- 
lent transfer, and if it is necessary to raise such a defense by plea it is sufficiently 


raised by a plea of the ordinary bar of six years; that period necessarily including the 
shorter. — J bid. 


5. —. [Price] — Defect in quantity— Rule for deduction from price.— When a 


lot of land is sold by number, and one of the boundaries is misrepresented, whereby 
the purchaser fails to get some of the land he bought, the deduction to be made from the 
agreed price,in an action forthe purchase money, is generally in proportion to the 
value of the tract with the boundaries as represented, and its value with the true bound- 
aries, computing value as at the time when the sale was made. The correct deduction 
will result from applying this formularly: As the value of the false tract was to the 
value of the true tract, so is the agreed price to the amount to be paid. In other words, 
as the whole value was to the part received, so is the whole price to the part price 
which ought to be paid. For instance, let the evidence establish that the tract with the 
false boundaries was worth any sum whatsoever, and with the true boundaries any pro- 
portion of that sum whatsoever, say two-thirds, then, if the agreed price was $1,850, the 
amount to be paid would be two-thirds of $1,850, that is, $1,233.33; and if $850 had been 
heretofore paid, the sum now to be recovered would be $383.33, with interest. Or, if the 
agreed price was $1,000, and nothing paid, the sum to be recovered would be two-thirds 
of $1,000, that is $666.66., with interest. — Smith vy. Kirkpatrick, Sup. Ct. Ga., 7S. E. Rep. 
258, 


credit, but the vendor in the deed acknowledges receipt of the purchase money in full, 
he is estopped to assert his vendor’s lien as against one who without knowledge has 
subsequently acquired a lien on the land.— Bunton vy. Palm, Sup. Ct. Tex., 98. W. Rep. 182. 


on 
‘ag 
= 
J 
e 
. 
h 
. 


984 DIGEST OF RECENT CASES. 


VENDOR'S LIENS, see VENDOR AND VENDEE. 
VERDICT, see CARRIERS OF PASSENGERS; CRIMINAL Law. 
VIRGINIA STATE BONDS, see CONSTITUTIONAL Law. 


WHARVES. — [Riparian Owners] — Rights of licensee. — A license under the wharf 
act of 1851 confers no right on the licensee, unless he 1s the owner of upland abutting on 
tide-water. His license is conditional, dependent on his having title to a ripa lying be- 
hind the public domain covered by his license. — New Jersey Zinc ¢ Iron Co. v. Morris 
Canal and Banking Co., Ct. Ch. N. J., 15 Atl. Rep. 227. 

—. See RIPARIAN OWNERS. 


WILLS. — [Contest — Witness —Cross-Examination]— Answer not responsive. 
The propounder of and sole beneficiary, under an alleged holographic will alleged to be 
a forgery, he and his son being the only witnesses testifying to its genuineness, and the 
will having beea produced from his possession, was asked, on cross-examination, if any 
one besides himself knew of the execution of the will, He answered that he had told 
three persons named of its execution. Held, that the refusal to strike out such answer 
as not responsive was error.— Brown y. Hall, Sup. Ct. App. Va., 75. E. Rep. 182. 


2—. —. [Evidence —Handwriting — Proof of Handwriting.] — Refusal to allow 
a witness acquainted with the handwriting of the propounder of an alleged holographic 
will, which was alleged by the defendants in the issue to have been forged by the pro- 
pounder, to testify that the will is in the handwriting of the propounder, is error, though 
the witness was not acquainted with the testator’s handwriting. — /bid. 

WITNESS. — [Privilege — Trade Secrets.] — Where a witness for plaintiff testifies, on 
direct examination, only as to the uses and effects of ** Moxie,” or “‘ Moxie Nerve Food, 
he cannot on cross-examination be required to disclose the particular ingredients of 
that preparation, that being a trade secret, the disclosure of which would injure plaint 
iff’s business. — Movie, etc., Co. v. Beach, U. 8. Cir. Ct. N. D. Mass., 18 Fed. Rep. 465. 

—. See CRIMINAL Law; CRIMINAL PROCEDURE; EVIDENCE; NEW TRIAL; WILLS‘ 

WORK AND LABOR, see AssuMPsIT. 
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Abandonment, 161. 

Abduction, 664, 

Abortion, 320, 

Abutters, 335, 818. 

Acceptance, 520, 

Accident, 668, 

Accident Insurance, 822. 

Accommodation, 513. 

Accomplices, 815. 

Accounting, 972. 

Accrual of Action, 675. 

Accused as Witnesses, 176. 
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Acquiescence, 313. 

Actions, 148, 163, 318, 513, 653, 674, 677, 811, 
957, 963, 981. 

Administrator, 504, 662, 671. 

Adnairalty, 658, 671, 958. 

Admissions, 818. 

Adoption, 522, 805, 806. 

Adulteration of Milk, 311. 

Adultery, 498. 

Adverse Possession, 169, 323. 

Adverse User, 969. 

Advertising, 147, 829. 

Affreightment, 658. 

Agency, 324, 487, 458, 819, 822, 830. 

Alabama, 672. 

Alimony, 323, 654. 
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Appealable Orders, 806. 
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Assessments, 170, 175, 660, 679. 
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Assignment for Creditors, 313, 339, 493. 

Assignment of Errors, 312. 
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Burden of Proof, 145, 149, 515, 667, 813. 
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Carriers of Passengers, 146, 314, 490, 654, 
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Cashier, 313, 812. 

Carter's Stand, 674. 

Cause of Action, 507, 670. 

Cemeteries, 655. 

Certainty, 979. 

Certificate, 814. 

Certificate of Division, 17]. 

Cestui que Trust, 966. 

Challenges, 160. 

Chancery Court, 517. 

Change of Venue, 964. 

Character, 497, 667. 

Charitable Corporations, 344. 

Charitable Uses, 835, 960. 

Charities, 655, 960. 

Charter, 318, 495, 510, 962. 


XUM 


ll 


INDEX TO DIGEST. ‘ 987 


DIGEST — Continued. 

Charter of Vessel, 332. 

Charter Party, 508, 671. 

Chattel Mortgage, 315, 666, 962. 

Children, 827. 

Chinese, 809. 

Chronometer, 161. 

Citizens, 491. 

Citizenship, 809. 

Civil Cases, 976. 

Civil Procedure, 316, 490, 491. 

Claim, 981. 
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Criminal Procedure, 151, 497, 498, 658, 661, 
816, 964, 965. 

Cross-examination, 176. 

Crossings, 166. 
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Dances, 514. 

Dangerous Appliances, 512. 

Dangerous Buildings, 506. 

Dangerous Premises, 165, 512. 

De Facto Judge, 337. 

De Facto Officer, 337, 674, 812. 

Death, 653, 966. 

Declarations, 153, 173, 324. 

Dedication, 334, 508, 969. 

Deeds, 152, 322, 323, 498, 659, 817, 820, 966, 967. 

Deed Absolate, 973. 

Default, 971. 

Defective Appliances, 512. 

Defective Streets, 672. 

Defenses, 513. 
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Delay, 634, 803. 

Delegation of Legislative Power, 676. 

Delivery, 145, 172, 313, 489, 498, 808, 814. 

Delivery Order, 172. 

Demurrer to Evidence, 522. 
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Deposition, 818, 966. 
Descent and Distribution, 662. 

Descriptio Person, 659, 

Devise, 176, 958. 

Devisees, 501. 

Directors, 678, 812, 962. 

Disaflirmance, 157. 

Discharge, 970, 976. 

Discontinuance, 806. 

Discovery, 174, 662. 

Discretion, 522, 823, 834, 974. 

Discrimination, 676. 

Diseased Animals, 492. 

Dispatch, 980. 

Dissolution, 148, 496. 

Distribution, 662. 

District of Columbia, 658. 

Disturbing Public Worship, 817. 

Divorce, 164, 323, 498, 654. 

Docks, 979. 

Domestic Animals, 500, 517. 

Domestic Wines, 669. 

Domicile, 338. 

Dower, 152, 327, 967. 

Dramatic Performance, 318. 
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Due Process of Law, 316, 492, 656, 810. 

Dying without Issue, 176. 

Easement, 151, 962, 

Ejectments, 323, 489, 817, 967. 

Ejusdem Generis, 836. 

Elections, 151, 662, 663, 817, 822. 

Electric Light, 510. 

Eminent Domain, 147, 338, 359, 491, 499, 
502, 663, 818, 967. 

Endorsement, 674. 

Engineer, 165. 

English Patents, 975. 

English Statute, 663. 
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Escrow, 659, 667. 
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Eviction, 506. 
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975, 976, 980, 981, 984. 

Ex Post Facto Law, 971. 

Examination of Witnesses, 816. 

Exceptions, 152, 957. ° 

Excessive Fines and Punishments, 492, 810. 
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Exclusive Privileges, 146, 157, 510, 
Execution, 154, 315, 516, 817. 

Executors and Administrators, 501, 674, 
958. 

Exemplary Damages, 334, 498, 669. 

Exemption, 154, 501, 664. 

Expert Evidence, 311, 497, 500, 962. 

Experts, 816. 

Explosion, 49. 

Express Malice, 670. 
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Extradition, 154, 664, 818. 
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Factors and Brokers, 487, 319. 

False Imprisonment, 834, 965. 

False Pretenses, 154. 

False Representations, 173, 826. 

Family, 176. 

Farm Crossings, 169. 

Federal and State Jurisdiction, 146, 825, 
501, 664, 675. 

Federal Courts, 160, 815. 

Federal Procedure, 828. 

Federal Question, 176, 326, 505. 

Fee Simple, 966. 

Fees, 145, 162, 176, 489, 807. 

Fellow Servants, 332, 672, 824. 

Fences, 517. 

Fertilizers, 810. 

Fine, 164, 961, 968. 

Fire Insurance, 328, 504. 

Fire Limits, 812. 

Fixtures, 155, 501, 502. 

Foreclosure, 176, 328, 823, 966, 973. 

Foreign Administration, 168. 

Foreign Corporations, 318, 328, 496, 521. 

Foreign Extradition, 664. 

Foreign Insurance Companies, 656. 

Foreign Judgment, 160. 

Foreign Will, 669. 

Foreign Witness, 966. 

Forfeiture, 489, 506. 

Forgery, 325, 664, 665. 

Former Acquittal, 660, 816. 

Former Decision, 978. 

Fornication, 964. 

Fourteenth Amendment, 492. 

Franchises, 318, 679, 962. 

Fraud, 150, 152, 155, 172, 174, 343, 671, 819, 
973, 983. 

Fraud in Law, 153. 

Fraudulent Conveyances, 151, 153, 155, 156, 
$26,502, 503, 666, 819, 820, 967, 975. 

Fugitives from Justice, 664. 

Full Faith and Credit, 978, 

Future Crop, 678. 

Game Laws, 810. 
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Garnishment, 157, 326, 501, 666, 968. 

General Manager, 812. 

Geneva Award Surplus, 312. 

Georgia, 156. 

Good Faith, 671. 

Good Will, 968, 969. 

Governor of State, 508, 671. 

Grain Elevators, 961. 

Grain Swindles, 828. 

Grandparents, 829. 

Guaranty, 659, 666. 

Guilt, 964. 

Habeas Corpus, 316, 317, 656, 664, 666, 667, 
807, 809, 810, 820, 964. 

Handwriting, 154, 664, 984. 

Hay-Fork Law, 152. 

Hearing, 974. 

Heirs, 522. 

High Seas, 502. 

Highways, 163, 326, 334, 336, 339, 511, 674, 
825, 969. 

Homestead, 156, 327, 502, 667, 668, 820, 821, 
969. 


Homicide, 324, 500, 502, 821, 969, 982. 

Husband and Wife, 156, 157, 326, 327, 343, 
500, 502, 503, 521, 522, 659, 669, 820. 

Hypothetical Question, 500, 968. 

Ice, 327. 

Identification, 667. 

Identity, 157. 

Illegitimate Child, 662, 668. 

Illinois Statute, 153, 160. 
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Impeachment, 519 

Implied Warranty, 341. 

Imprisonment, 61. 

Imputed Negligence, 673. 
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Incumbrances, 660. 

Indefinite Imprisonment, 961. 

Indictment, 157, 160, 322, 339, 817. 

Infancy, 157, 159, 165, 496. 

Infant, 321, 512, 967. 

Information, 516. 

Infringement, 344, 975. 

Injunction, 146, 148, 157, 344, 503, 504, 511, 
674, 675, 680, 812, 818, 821, 832, 960, 970, 978, 
980, 

Injury, 168, 

Innkeeper, 158, 328, 817. 

Innocent Purchaser, 824. 

Insanity, 175, 320, 343, 497, 500, 821. 

Insolvency, 172, 493, 495, 517, 664, 969, 970. 

Instructions, 158, 170, 497, 661, 667, 821. 

Insurance, 159, 162, 328, 329, 504, 668, 669, 822, 
970. 

Intent, 666. 

Interest, 323, 975, 977. 
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